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General Preface. 


4 HE Reader ought to be informed, that this Trea- 
tile was Written and Printed in the year 1685. 
whilſt the Author had the honour of being engaged 
; about this ſubje&t matter, in the ſervice of the *Czty 

of LONDON, which, my Lord Chief Juſtice Coke ſays, is, 

tanquam Epitome Totius Regni. | | 

But upon Conſideration that the Violence of thoſe times 
would not permi: it with ſafety to appear abroad in the World, 
he was adviſed not to venture out in the Storm that then ra- 
ged, for fear of a Shipwrack both to him and his Veſſel. 

This made him keep inug in Harbour, and reſolve not to 
put forth, . ſo long as ſuca 2 hoaming Sea laſted. 

There was a Scandalous Obſervator, that had ſhameful 
Allowances given him by Men of Vogue and, Mode in thoſe 
days, weekly to divide the Nation, and to lay a Foundation of 
Feuds and Contentions among the People. =, 

None, whom he and his Abettors had Predeſtinated to Ru- 
ine or Infamy, could eſcape the laſhes of his Virulent Pen, but 
were repreſented to be of that Party , the Buffoon Libeller was 
then hired to render moſt O\:noxious, . that ſo they might (ac- 
cording to the train laid) be born down and cruſhed by the 
'Crowd, who were eaſily. inflamed by allowed Reproaches. 

And tho the Law was made at all times to give Remedy for 
every ill or defamatory word, which tends to the blaſting of a 
Man's Reputation, hindrance of him in his Trade, or Profeſſion, 
or breach of the Peace; yet thro' the Iniquity which then pre- 
vailed and reigned, it was b2come vain , I had almoſt faid im- 
poſſible, to bear up againſt the Torrent of foul and Sarcaſtical 
Language, by which all p:aceable and good Subjects were at 
pleaftire made, as on a Stzge, the Objects of unjuſt Scorn and 
Deriſion. | EE OG Ro | : 

There were then a ſtra'1ge fort of People among our ſelves, 
whole Zeal was as blind as it was bitter and intemperate; and 
whoſe Religion conſiſted chiefly. in an implicite, ative, wrre- 
ſerved Obedience, to the Will and Pleaſure of their. Prince : 
Theſe, from their Ex:ceſſes of a new Notion they had got of 
Loyalty, applauded by ſome that were making havock of the 
Government, ard were erecting a new one, becauſe they. had 
B rendered 
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rendered themſelves too Criminal to live under the Old ; I fay, 
Theſe were not to be contented, without bringing direct vla- 
very upon us (the unavoidable effect of Voluntary Surrenders,) 
by deſtroying Charters, and the Municipal Rights of the Cor- 
porations of the Kingdom. | , : 
The fad Proſpect of this reſolved Phrenzy in an Obſtinate 
Party, who then conſidered little, but ſuffered themſelves 
through Diſhoneſty, or Weakneſs and Folly, to be fleered out 
of a Senſe of their true and undoubted Intereſt, and to be Ca- 
joled and Wheadled into Courſes, which apparently tended to 
their own, and the Publick Ruine ; this was the real and only 
Cauſe of the Author's being engaged in theſe following Sheets. 
He hopes by this time all Parties have laid aſide their facti- 
ous Animoſities, are become wiſe from their own thoughts and 
recolle&tions, and have recovered their underſtandings to a 
duc*temper, from which they have ſolong ſeemed wretchedly 
aliened ; and will not now take it ill to have their Judgments 
informed, fo long as he will inſtruct them in nothing but in 
matters relating to their own peace and fafety, and therein 
only will tell them the Truth, which uſually carries with it an 
Irreſiſtible force ; but though it may be clouded for ſometime, 
yet it can never be'overcome, becauſe it always ſtands firm 
upon feet oi Iron, without any Mixture of Clay. | 
This we have aſſured to us from the Preamble of an Ad of 
Parliament, and the Parliament is all the Realm. 
Let us then hear what the whole Realm hath long ſince de- 
livered ts us of the Power of Truth, and that in a Popiſh Reign. 
* For as much as Trueth(being of her owne Nature of a moſt 
* Excellent Vertue, Efficacy, Force and Working) cannot but 
*by proceſs of time break out, and ſhew her ſelf, howſoever for 
* a while, the may by the Iniquity and Frailtie of Man, be ſup- 
* preſſed and kept cloſe; and being revealed and manifeſted, 
*ought to beembraced, acknowledged, confeſſed and profeſled, 
*1n all caſes and matters whatſoever, and whomſoever they 
* touch or concern, without reſpe&t of perſons ; but in fuch 
*caſes and matters ſpecially, as | 
*I. Whereby the Glory and Honour of God in Heaven 
*(who is the Author of Trueth it ſelf) is to be ſpecially ſet 
*forth. And, 
*2. Whereby alſo the Honour, Dignitic, Suretie, and Pre- 
* ſervation of the Prince, and Ruler under God in Earth 
* dependeth. And, 
* 3- The Welfare, Profit, and Special Benefit of the Uni- 
* verſal People, and Body of a Realm, is to be continued 
*and maintained. 4 
This Artifice of furrendring and giving Judgment againſt 
Charters, ftruck at the Root of all theſe three, and nolefs in 
Conſequence was deſignedby it, than the utter Deſtruction of 


our Ancient, moſt Famous Government, and our long enjoy- 
ed Engliſh Liberties. 


We 
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or rather any Nation in the World, living under a Government 


ſo rarely tempered by Law, that in it we had all the Advan- pag. 8. 


tages of other Conſtitutions. 
As the Subjedts oi the King are Born to Lands and other 


things, ſo (ſays the Learned Commentator) are they Born to Plaud. 55. b. Kitch- 
inherit and enjoy the 7 4 WS of this Realm, that ſo every 9 <9" Pag- 4: 


man may have an equal benefit by the Law. 

It is therefore called Common Right, and 1s a greater Inhe- 
ritance to every Man, than that which deſcends to him, as 
Heir, from his Parents. | 

Becauſe thereby his Goods, Lands, Wife, Children, his Bo- 
dy, Life, Honour, and Eſtimation, are protected from Injury 
and Wrong. 

Thus we read, That by the Statute of Magna Charta, it is 
* Enacted, That no Freeman ſhall -be taken, or impriſoned, or 
*© be diſleiſed of his Freehold or Liberties, or free Cuſtoms, or 
* be Outlawed , or Exiled , or any otherwiſe deſtroyed , nor 
** we ſhall not paſs upon him, nor condemn him, but by law- 
** ful Judgment of his Peers, or by the Law of the Land. We 
** ſhall fell to no Man, we ſhall deny, nor defer to no Man, ei- 
* ther Juſtice or Right. | 

By the 5 E 3. © Itis Enacted , That no Man ſhould from 
* thenceforth be attached by any. Accufation, nor fſore- 
* judged of Life , nor of Limb, nor in Lands, Tenements, 
*Goods, nor Chattels ſeiſed into the King's hands againſt the 
* form of the great Charter, and the Law of the Land. 


By the 25 E. 3. called © the Statute of Purveyours,it is Ena-- 


* ed, That none ſhall be taken by Petition, or Suggeſtion 
* made to the King, or his Councel,” unleſs it be by Indictment, 
©< or Preſentment of his good and lawful People of the ſame 
* Neighbourhood, or by Proceſs by Writ Originalat the Com- 
© mon Law. 6 

* And that none be ouſted of his Franchiſes , nor out of his 
* Freehold, unleſs he be duly brought in anſwer,and forejudged 
**of the ſame by way of Law ; andit any thing be done againſt 
* the ſame, it ſhall be redrefſed, and holden for None. 

It is againſt the 28 F. 3. *that Any Man of what Eſtate or 
* Condition that he be, ſhould be put out of Land , or Tene- 
* ment, or taken, or impriſoned , or difinherited , or put to 
b death, without being brought in Anſwer, by due Proceſs of 
"the Law. 


2 Inft. 56. 


Mag. Char. 


5 E. 3: C. % 


- 


3 


We uſed to account our ſelves a People happy beyond mo. Pr Burnet's Serm, be- 


fore the Houfe of Com- 
mors, 22 Dec. 1630. 


9 H. 3. C. 29- 


25E. 3..C. 4 


28 E, 3: C.3: 


* By the 37 E. 3. wherein the Great Charter 1s recited, 37 E. 3. c. 18. 


* which fays, No man fhall be taken or impriſoned , nor put 
< out of his Freehold, without Proceſs of the Law ; nevertheleſs 
* divers People make falſe Suggeſtion to the King himſelf , as 
© well for Malice as otherwiſe, whereof the King is ofren 
* orieved, and divers of the Realm, put in Damage, againſt the 
* form of the ſaid 'Charter : Wherefore it is ordained, That af 
* they that make ſuch Suggeſtions , be ſent with the Sugge: 
** {tions 
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* ſtjons before the Chancellor Treaſurer and his Councel, and 
* that they there find Surety to purſue their Suggeſtions, and 
* incur the ſame pain that the other ſhould have had, if he 
< were attainted, in Caſe that his Suggeſtion be found Evil. 
* And that then Proceſs of the Law be made againſt them, 
* without being taken or impriſoned againſt the form of the 
*ſaid Charter, and other Statutes. 

And by the 38 E.3. it is declared , ® That as to the Article 
* made at the laſt Parliament of thoſe that make grievous Com- 


« plaints to the King himſelf, It is afſented, that if he that ma- 


* keth the Complaint, cannot prove his Intent againſt the De- 
* {endant, by the Proceſs limited in the fame Article, he ſhall 
* be commanded to Priſon, there to abide till he hath made 
«ore to the Party of his Damages, and of the Slander that he 
<« hath ſuffered by ſuch Occaſion, and after ſhall make Fine and 
* Ranſom to the King. And. the Point contained in the ſame 
« Article , That the Plaintiff ſhall incur the fame pain , which 
* the other ſhould have, if he were attainted, in caſe that his 
** Suggeſtion be found untrue. | 
*Ir is likewiſe of the Requeſt of the Commons by their 
< Petitions put forth in the 42 E. 3. to eſchew the Miſchiefs 
* and Damage done'to divers Commons by falſe Accuſers, 
«* which oftentimes have made their Accuſements more for 
* Vengeance and ſingular profit, than for the profit of the King 
« or of his People , which accuſed Perfors , ſome have been 
© taken and cauſed to come before the King's Councel by Writ 


© and otherwiſe , upon grievous pain againſt the Law : It is 
. © aſlented and accorded, for the good Governance of the Com- 


11K. 2. C. 10- 
Vid. Sir Rob. Cott. 
Abr. I M3 7u., 96, 


* mons, That no Man he put to anſwer without Preſentment 
© before Juſtices, or thing of Record , or by due Proceſs, and 
* by Writ Original according to the OLD L AW ofthe Land. 
* And if any thing from thenceforth be done to the Contrary, 
*it thall be YO7D in the LAW, and holden for E R- 
*ROUR. | 

I will name but one more. By the 12 Rzc. 2. © It is Or- 
* dained and Eſtabliſhed, That neither Letters of the Signet, 
* nor of the King's Secret Seal ſhall be from thenceforth ſent in 
* Damage or Prejudice of the Realm, nor in Diſturbance of 
* the Law. | 

I hope the Reader will not think himſelf tyred with the 
Recital of theſe Statutes , becauſe they are of ſs near , and fo 
important a Concern to every Subject of the Realm , as to the 
full Enjoyment of his Common Right ; All which do prove, 
how juſtly the Laws arecalled the Great Inheritance of every 
Subje, and the Inheritance of Inheritances , without which 
Inheritance we have no Inheritance. 

This Common Right is called the Law of the Subje&, 
and the Judgesare Sworn to execute Juſtice (as my Lord Ceke 
ſays) according to Law and Cuſtom of England. 


The 
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The King's Prerogative is called Law too ; becauſe, as it was | 
reſolved , the King hath no Prerogative , but that which the rang Jones: 
Law of the Land allows him. | 4g 

Britton, who was a famous Lawyer, that lived in the days Cowe!'s Intery. zi. 
of King Edward the Firſt, calls this, Droit le Roy ; and fo like- © 97 Brivep. 2: 
wiſe does the Statute of Weſ/tminfter , the firſt in the filtieth = @bft. 263. 
Chapter. That is to fay , the King's Right , the King's Right 
of his Crown, or the Right of the Crown. | 
The Common Law (fays Plowden} hath fo admeaſured the 
Prerogatives of the King, that they ſhould not take away , nor * lowd. Com. 236. 
prejudice the Inheritance of any. 

This proves the great Truth of the Year-Book , that the 795 63% 
Law is the moſt High Inheritance that the King hath, as well 
as the Realm; for, by the Law , both He himſelf and All his 
Subjeds are ruled, and that if the Law were not, there would 
neither be King, nor Inheritance. | 

Therefore the King's Intereſt and the People's are inſeparable 
in the Conſtruction of Law. 

The Prince is inveſted with a Power to ſee the Laws (which 
he hath ſworn to obſerve and keep at his Inauguration) put in 
Execution. : ; 

And the Rule of his Exerciſe is thoſe Laws, which are not ET 
Eſtabliſhed without the Conſent of the People. 398, ; # 

To ſecure our Liberties , that we may have no need to fear £974 Keeper's Speech 
the leaſt Diminution ofthem, is not to extend the Prerogative Pf" _—_— 
beyond its due limits. fo. g. 4 

The Law only ought to be the Indifferent Arbiter betwixt 
the King and his Subjects. | 

The Law having diſtributed the King's Judicial Power to 
his ſeveral Courts of Juſtice, Judges have no Power to judge | 
according to that which they think to be fit, but that which ,,7 5: 6%..* 
out of the Laws they know to be right, and Conſonant to 
Law. Says the Lord Keeper Coventry in his Speech to Sir John 16 Ob. r634- 
Finch, at the time he was to be made Chief Juſtice of the Com- 
mon Pleas. | 

* New Opinions are many times in a Councellor retained to 
* defend a ſide, but they ſtand not with the Gravity'of a Judge. 
* To invent, or find any thing 1s commendable ina Councellor, 
* but let a Judge ſtand ſuper antiquas vias ; for Lex Loci, & 
* Conſuetudo Anglie is All in all. 

© The Debitum FJuſtitig, which is the Debt of a King prima- | 
*rily, by a ſecondary means becomes the Debt of Judges, dem, Ibid. 
* and under as great Bonds as may be : Greater there cannot be * Col. 
to bind the Conſciences of Men. | 

*The Firſt Bond is Debitam Patriz, due to All the King's 
© People, whoſe Cauſes and Pleas are the proper Subje&s of 
* this Tribuna], and whoſe flouriſhing Eſtate depends much up- 

* on the Juſt Proceedings of this Court. Were there no Other 
* Motive, yet this that prevails among the Heathen, Amor Pa- 
© trie, were ſtrong enough to make Judges defirous of their 
© Daty. C The 


Dy. Franklin's Ar- 
nals, fol. 453. 
2 Col. 


A General Preface. 


© The Second 1s, Debitum Regz, for He truſts them with 
* his Richeſt Treaſure, that which is Dearer than the Ap- 
*ple of his Eye. His Juſtice is One prime part of his Oath 
*at his Coronation , facies fieri in Omnibus Fuſtitiam @quam 
*& rectam : and what you are to give the Kirg tor rhis, 
*vou fhall need to go no further than your Oath, the Neg- 
* Ic of whico puts you tothe Will of the King, for Body, 
* Lands, and Goods. 

*The Third, the Greateſt of All, Deh/t#m Deo , as he is the 
* Fountain of All Juſtice, and a feartul Avenger oi them that 
*do the contrary. 

This was good Advice, and ſtrictly obſerved (as well as 
taught) by our former Reverend Sages of the Law. 

They religiouſly conſidered, that the Oath of God was upon 
them, and that they were bound to God in a full diicharge of 
their Oath: that the Seat whereon they fate, - was Gods; * fo 
* asthe Judgments that were executed, were not the Judgments 
* of Men, but of God, and he was with them 1n the Caule, and 
*1n the Judgment. | | 

They likewiſe well knew , that his Judges had the Cuſtody 
and Guard of the King's Oath: that the Faith of a Prince was 
a Sacred Point, which when once blaſted , could never be re- 
covered; and therefore their great Care and Solicitude was to 

Supremacy Aſerted, execute Juſtice according to his Oath ; which, as Mr. Shering- 
Pg: 3Y- ham affirms, next to the Glory of God, is the chick End of 
Government. | 
Fones, 276. Although they would readily acknowledge, that the King's 
Commands were to be obeyed ; yet they would ſtill inſiſt, that 
a Legal way was to be uſed, to put them in Execution. 

2 E. 3.26, b, Says Geoffrey le Scroope, Chiet Juſtice of the King's Bench, if 
the King will command us by his Writ to do a thing which can- 
not be done by Law, we will not do it. 

And good reaſon for it ; for otherwiſe they ſhould moſt 
wretchedly violate their own Oathes, and the Oath of the 
King which they have in Charge , and do what in them 
lies to make him believe, that Perjury is One of his Inſepa- 
rable Prerogatives. ; 17 

It will not be denied, that the King is en truſted with the Su 
preme Executive Power : but the Law of England, for the ap- 
plying of that Power, (which it hath ſettled in Majeſty) to par- 
ticular cauſes and occaſions, hath ſet down a Method,and known 
Rules, which are neceſlarily to be obſerved. | 

The Law ſays, The King is the Fountain of Juſtice ; and All 
Juſtice, which is done within the Realm, is faid, and faid pro- 
perly, to flow from this Fountain ; but then it muſt always run 
in the certain and known Channels that the Law hath pre- 

ſcribed. 
Vi. Judge Fenkin's Thoſe, who will flatter a King, that He is ABOVE the Law, 
Wo-k* ? 32, do moſt notoriouſly contradict one of the firſt Axioms of our 
PRe, an. Regal Government, which is , that Lex faei* Regem, and he 
hath 
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Oath. | 


farorum Turba 


7 


hath originally ſubjected himſelf to the Law by his Coronation Occurrir Alia Adu- = 


fruts 


dentiae nomine Commen= 


data, qui ut ſe in gratiam Regum 1nſinuent lis perſuadent Eos efſe SH PR A leges , (@ poſt aliqua) Nurgquam in 
Reenis & civitawbus hemines ſcelerati defuerunt , nec .hodie deſunt qui Princiges Erroribus turbulentis inficiant, 


quibus itli quidem annumerandi ſunt, qui cum ſe Fure-conſultos exiſtimari velins Regibys Þ 


foluros efle legibus. Oforzus, lib. 5. de Regis Inſtitutione, 


This made that Famous Judge Bra#on to fay , Rex ha- 
bet fuperiorem, Deum ſcilicet, item Legem, per quam fatlus ejt 
Rex. | 

And the Mirrour of Juſtices informs us, that * After the 
* great Wars, Tribulations, and Troubles, which the Saxons 
* had ſuffered for a long time, they reduced the Heptarchy 
* into an entire Monarchy, by chooſing one King to Reign 
* over them, to maintain and defend their Perſons and Goods 
*in Peace, by Rules of Law. And (fays Horn who wrote it) at 
* the beginning they made the King to Swear, that he ſhould 
* govern his People by Law, without having regard to the per- 
* ſon of any one; and that he /hoald be Obedient to ſuffer Right, 
* as well as his other people ſhould be. | 

This proves a King of Erg/and to be King by Law ; as alſo 
that the Coronation Oath is a fundamental Law of this King- 
dom, and is antecedent to the Subjects Homage and Oath of 
Fealty, and that our firſt Monarch was made ſo by our own 
Conſent. 

Indeed, as the Venerable Mr. Zooker's words are, it is im- 
poſſible that any, over a whole Grand Multitude, conſiſting 
of ſo many Families, as every Politick Society in the World 
doth, ſhould have compleat lawful Power, but by conſent of 
Men, or immediate appointment of God, becauſe not having 
the Natural Superiority of Fathers, their power muſt needs be 
either Uſurped, and then unlawful, or if lawfu), then either 
granted or conſented unto by them, over whom they exerciſe 
the ſame, or elſe given extraordinarily from God, unto whom 
all the World is ſubject. 


erſuadent ilios emnino 


Brafon, |. 2. Cc. 16. 
Fleta, I. 1. C. 5. 


Mirror, ch, 1. Sect. 2. 


Hooker's £ccleſ. Pol: 
lib. x. Sect. 10. $86. 


Our Kings, faith he, in another place,, when they are to 74, lib.8.f0.446. 


take poſſeſſion of the Crown they are called unto, have it 


pointed out before their Eyes, even by the very Solemnities, 


and Rites of their Inauguration, to what affairs by the ſame 
Law their Supream Power and Authority reacheth. 

It is therefore (to call it no worſe) a great Abſurdity in any 
to affirm, that the King can be above that, by which he is 
made King. | 

This Argument,ab Abſurdo,was made uſe of long ago by our 
Peers of this Realm, as I find it recorded in the Annals of 
Barton, in theſe words, $7 Rex eſt SUPRA Legem, tunc eft 
EXTRA Legem, NumRex Anglizeſt EXLEXN 2 That 
is, If theKing be ABOVE theLaw, then he is OUT of the 
Law ; now is the King of Eng/aud an Out-Law ? 

No, but he is a Legal King, his Authority is under a Legal 
Extent, and as Porteſcue ſays, his Power Royal is —_— by 

ower 


Forteſc. de laudibus 


Legum Anglie, Capyy» 
pag. 26, b, 
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Plowd. 247. 4. 
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Bro. abr. tit. Prer82. 
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Plowd. Com. 236. a; 
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Berkley. 


Noy, 177. | 
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Power Politick; his words are, Poteſtas Regia Leoe Politica 
cohibetur ; and this was the Law and Conſtitution oi the King- 
dom. | - 

Therefore a Kings Grant of any Favour, made contrary to 
Law, is void, according to another Axiome of our Govern- 
ment, Nhil Aliud poteſt Rex, &c- quams quod de Jure poteſt. 
He can do nothing as a King, but what he can Legally do. So 
that it is made the very Eſſence of eur King, to govern accord- 
ing to Law; for where the will governs, and nor the Law, 
there he is no longer King ; 67 woluntas imperat, & non Lex, 
tbinon eſt Rex. 

Therefore the Law is to be the only Rule and Meaſure of 
his Government ; and upon this account it is truly ſaid, that a 
King of England can do no Wrong, nor will his Prerogative 
be any Warrant to him to do an Injury to any one. 

He cannot by his Grant or Charter alter a Law, nor change 
a Law, nor alter Inheritance ; for this would be wrong, 
which he cannot do. 

The King hath a Prerogative to wave his Demurrer, and 
plead to Iſſue, or to wave his Iſlue, and demur to the other's 
Plea ; but then ſays Plowden, if he and the Party be at Iſſue, he 
cannot change his Iſſue any other Term, for then he may do it 
in infinitum ; and the party may thereby loſe his Inheritance, 
and therefore the Common Law will not ſuffer the King to 
have ſuch a Prerogative. _ | 

So that we ſee plainly the Prerogative is bounded by the 
Common Law, and the King keeping firm and ſteady to thoſe 
Rules in his Government, the Law declares, He can do no 
Wrong. 

Not but that the Ring in his Natural Capacity is ſubject to 
like Infirmities, Paſſions , - and diſordered affections as other 
Men : .but to preſerve him from which the Law of God and 
the Land have ordained Prayers and Supplications to be rnade 
for him, that his Subjects may live peaccably under Kim in all 
Godlineſs and Honeſty. 

If the Subjects be oppreſſed or injured, the Magiſtrates, that 
are by Law his Eyes and Hands,muſt anſwer for it, and receive 
condign Puniſhment. Which Parliaments ( inſtiruted partly 
for that End) ſeldom fail to infli& ; not fearing to (queſtion 
Offtendors of the greateſt Magnitude, and bring them upon 
their Knees, who unmercifully have tyrarmized over their fellow 
SubjeQs, and abuſed to deſtruQtion the: Power given then 
by the King, and the Laws, for ProteQtion and Safeguard. 

Several of our Judges therefore in Anticat times, have vi- 
gorouſly refuſed to obey the King's Letters, and Patents, be- 
cauſe he hath been miſ-informed in them, and they have been 
againſt the Law of the Land, | | 

Theſe things are tranſmitted down to us pon Retord ; and 
why are they left 2 but that it may appear tothe Ag& 'follow- 
ing, as the Book fays, what great Care tho Reverend 
 Judpes 
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Judges had to leave the Land and People in like Liberty to 
the ages following as they found it, and fo ought every Man 
in Conſcience in his place to have the like Care. 

This Confluent courſe of Juſtice between the Higheſt and 
the Loweſt, maketh the Law Honourable, and the Judges and 
Councellors that. paſs this Courſe, to be honoured and beloved 
of all Men. a. 

To go in Judgment by the ſure and fixed Rules of Law, as 
it is the beſt ſecurity from Error, ſo is it the greateſt. ſupport 
of that Real Authority, which every. good Judge muſt needs 
deſire to be cloathed with, and He. that as not out of this 
Circle, will always find the Bleſſing of an inward quiet and 
aſſurance, as a Natural Effect of his Upright Juſtice to All thar 
come before-him. + 

And we have ſeen, that aſter all 


Ide, in Margir. 


the Irregularities and Con- Dr. Burne''s Serm. 


vulſions that have been amongſt us, it hath ſtill been found #7 ##- 2: 3: 5: 


neceſiary to return tothe Old Channel, and obſerve the Land- 
marks which our Forefathers have ſet us. | 
Thoſe are the Good Old Laws of Ergland , to which the 
King hath as often Occaſion to reſort, as the People; they be- 
ing an Equal Sanctuary, and Shelter to Both... , 


. Moſt divinely therefore . Archytas maketh unto. publick Fe- 
licity theſe four ſteps and degrees ; Every of which doth ſpring 


from the former, as from another Cauſe, 6 9 BxoiAtds v6uuyus, Houker's Ecch Polis: 


22 Proy. T7 


0 A apXoV Kos Jes, 0 NL dOX6putvog ioAvi0gH INE BAY KOrebice Eudcigacay, LD. 8. fo. 446- 


the King ruling by Law, the Magiſtrate following , .the Sub- 
5 tree, and the whole Society happy. . Adding on the con- 
trary ſide, that where this Order is nor, it cometh by Tranf- 
oreſſion thereof to paſs that a King groweth a Tyrant ; he that 
ruleth under him abhorreth to be guided by him or com- 
manded ; the People ſubje&t unto both, have freedom under 
neither, and the whole Community is wretched. In which 
reſpe, fays the Judicious and Divine ZZeoker, I cannot chooſe 
but commend highly their Wiſdom, by whom the FO N- 
DATION of the Common-wealth hath been laid 3 wherein 
though no manner of Perſon , or caufe be unſubje unto 
the King's Power , yet ſo is the Power of the King over all, 
and in all limited , that unto All his Proceedings the L AW it 
ſelf isa Rule. ETD LO fs 

The Officers and Miniſters of the King are to ſerve him aceor- 
ding to the Laws and Statutes of the Realm. 

Theſe Laws and Statutes have all along taken care to pre- 
ſerve the Rights and Privileges of this moſt Renowned and 
Antient Gity of LONDON (the Caput Regni, as Math. Paris 
calls it) inviolable. | | | | 

And the Great thing laboured for in the following Sheets, 
was the Eſtabliſhed Government and the Laws , and to keep 


Mat. Paris. 


(as the words of the Statute are) the Antient Policies of this Raft. Stat. 7 E. 6: 


Noble Realm from being difſolved and unjointed. 
» He 
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He has therefore proved from ſeveral Acts of Parhament,that 
it hath been the great Care of the Government in' All Ages to 
preſerve the City of London. | 

Theſe Acts are as ſo many Open Declarations of the Immor- 
tality of it, and of all other Corporations. 

Hugo Grotius tells us plainly , Civitates efſe- Immortales , the 
Mayor and Sherifts may die , and be changed ; but ſo cannot 
the Commonalty : And the Venerable Hooker is of the fame 
Judgment too : for, ſays he , © Corporations are Immortal ; 
* we were then alive in, our Predeceſlors , and they in their 
* Succeſfors do live ſtill. | 

The Judges in former times did always uſe to ſhow a Grea- 


-ter Indulgence to the Antient Liberties, and free Cuſtoms of 


the City of LONDON, than to any other Corporation in the 
Kingdom, and that becauſe it was LONDON. -'.. +. 

No Judges in any State or Kingdom under the Sun , have 
more reverenced the Opinions and Judgments of their Prede- 
ceſlors, than the Judges of England have ever:done, as may be 


noted by the memorable Saying of Askue, ' 37 H. 6:1. 22. 


Such a Charter hath been allowed im the time of our Predeceſſors, 
who.were as Sage aud as Learned as we be ; And of Markham, 
4 E. 4. fo. qr. 1t is good, faith He, for us to do as it hath been 
uſed in. former times : ----the former Precedents are enough for 
us to follow. | | | LLP. 

And faith another Judge, We wall not charge the Law which 
always hath been ujed. ze A 

Nay , Another goes further, 77 is betfer, ſays he; that it be 
turned toa Default, than the Law ſhould be chaiged, '6r any Inno- 
vation made. + | OE LELETESE 

All Innovations are of dangerous Conſequence, and there- 
fore ought at all rimes by the Judges more” eſpecially to be 
avoided. >a | 

Forevery Innovation, is, (fo far at leaſt) an Overthrowing 
of the Fundamental and Antient Laws of the Kingdom ; and 
Thoſe that have oftered to trample them under their feet, have 
feldom faild finding in-the End, that Thoſe Laws have proved 
hard enough to break their Necks, or to make'then- branded 
Examples of Shame and Infamy 'to all Poſteritie; 3!*. #7 

You will tind inſtances hereof in the following:Diſcourſe; and 
therefore one will be enough to inſert here, + - - 

In the 11 R. 2. Treſilian, and five 'Judges more; with one' of 
the King's Serjeants at Law, and one of the King's Councel at 
Law, for delivering their Opinions, That the King might avoid 
a Statute, Ordinance, and Commiſſion, which had-been "made 


Knghton de Eventib, for the Safety of both King and Kingdom in the 'Taſt Parlia- 
Angl. fo. 2963,2964, ment, 4 the Peers and Commons of the Land, with the King's 
t 


Aſſent (tho' the Court Adulators 'pretended' it- was by force 


vagant, illegal and extrajudicial. Opinions, -were 'Executed-,*as 
FALSE TRAITORS, by a Judgment (Paramount Any to be 
| given 
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given by the Judges in Weſtmin/ter-Ha/, for it was) from the 
molt Supream Court of Judicarure in the Kingdom, viz. The 
Parliament. 

Therefore anciently when any Cauſes have judicially come 
before the Judges in their Courts at Weſtmiy/ter, that have 
been either of great Difficulty in themſelves, or of great and 
concerning Import to the whole Nation , Thoſe Judges would 
not preſume to give any final Refolutions-in them, but thought 
it their bounden Duty, as well as their Wiſdom, to refer them 
over to the next Parliament, and there humbly to offer them 
ro the Parliament's Confideration, for them to determine, and 
ſettle them. 

Thus they did 'in the Caſe of 2 E. 3. in the Year-Book ; 


The Lawſulneſs of a Patent granted by King Edward the Firſt Term. Hillar. 2 E.3. 


to the Men of Great Tarmouth, &c. being in queſtion in the 
King's Bench, the Patent was demurred to , as being granted 
againſt Law; and after it had long depended in that Court, 
it was adjourned into Parliament, for the mighty Weight and 
Concernment of it. 

 Soby the Statute of 25 E. 3. De Proditionibus , is declared 

in certain particular Caſes, what Offences ſhall be taken to be 
Treaſon, with this Reſtriction , (fays my Lord Coke) that if 
any other Caſe ſuppoſed to be Treaſqn, ſhould happen before 
any Juſtices, the Juſtices ſhould tarry without going to Judg- 
 ment-of the Treaſon, , till the Caſe be ſhewed before the King 
_ and his Parliament, whether it ought to be adjudged Treaſon, 
or other Fclony. : 
Many other inſtances might be produced to ſhew, that 
where: Judges had before them matters of Doubtfulneſs, er of 
General Conſequence, -they would ſtill adjourn them over to 
Parliament, as being above their Cognizance and Juriſdiction, 
and only worthy to receive Judgment from the Supream Le- 
giflative Power of the Nation. 

This no Judge could be Ignorant of, who has (I do not fay 
peruſed the Rolls of Parliament, where infinite: Preſidents are 
ro be found of Adjournments to enſuing Parliaments, but who 
has) only conſulted Heary de Bratton, a Learned Judge in #7. 
3.$ime, for he tells us, / 4/:qua Nova & inconſueta .emerſerint, 
que nminquam prius evenerint, & Obſcurum, & difficile fit eorum 
Tudicium, tunc ponantaur Judicia in reſpetum uſq; ad Magnam Cu- 
riam, ut ibi per ,Concilium Curie terminentur ; that is, It any 
New and Unuſual Caſes happened, that had never come before, 
" and the Judgment was .obſcure and difficult, let thoſe Judg- 
ments in reſpect thereof be adjourned to the Great Court, there 
to be reſolved and decided. And this agreeth with our Books 
from time to time. . 

Nay: in Caſes of leſs Conſequence, that have riſen upon a 
point before the Judges, how an Act of Parliament was to be 
conſtrued and expounded ; They: have thought .it neceſlary to 
recur to the Parliament for them: to-explain the ſenſe and mean- 


ing 


fo. 34. Pl. 19. 


Brafon, lib. 1. cap. 2. 


2 Inſt. 408. 
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A General Preface. 
ing of their Own Ads, before ever they would venture to jn- 
tcrpret and declare it. | 

Thus the Statute of 14. E. 3. EnaQts, that no Proceſs ſhall 
be annulled or diſcontinued by a Clerk's miſtaking in Writing 
one ſyllable, or one letter too much or too little, but -as ſoon 
as perceived, it ſha} haſtily be amended. 

Upon which Statute a great doubt aroſe, in the 40. E. 3. 
whither a Word might be amended, becauſe the Statute does 
not expreſly provide for it ; and the Judges were not ſatisfied 
to meddle in it, before they went to the Council, and demand- 
ed of them who made the Statute, how they would pleaſe to 
declare their Opinton ; which was, that it might be amended. 

Note, ſays my Lord Coke, where it is ſaid in 40. E. 3, that 
the Juſtices went to Council, it appears by the 3g. E. 3. that 
they went to the Parliament, to jearn their Opinions who 
made the Law. EE, bz 

By all which it appears, how very ſcrupulous and tender 
our Judges in ancient times Were, of tranſgreſſing the bounds 
of their Legal Authority ; and what a Juſt fear they had upon 
them, of breaking the Law, or an Act of Parliament: 

It would have been no Diſparagement, if ſome of our Jater 
Judges would have took the caution, to have trod in the ſteps 
of their Wiſe and Reverend Predeceſſors 
Then would not this Decaied ouſe of the Common- 


wealth habe ſuffered ſo much Utolation and Ruine as it has, _ 


by Exile of Juſtice in the time of their late evil Govber- 
nance. 

They would never have attempted to have delivered ſuch an 
Extravagant Judgment againſt the City of London ; that upon 
the Abuſe or Miſuſe-of a Truſt, the very Cerporation , or 
the Being of a Body Politick, which (Chief Juſtice Pigot fays,) 
is butwName, that cannot be ſeen, and js no ſubſtance, ſhould 
be forfeited, determined and diſſolved. For, 

1. This was a Caſe before them that was Prime Impreſſonis, 
fo that they could receive no light from any Authorities or 
Precedents in any of our Law Books, to guide and dire their 
Judgments in it. | 

The Nation of diffolving a Corporation by a Judgment«in 
Law was ſuch an Extravagance, ſuch a ſtretch of Fancy, as had 
never entered into any man's head before. | | 

'Twas all Chimerical , Phrenzical , Unintelligible, Incom- 
prehenſible to every one, but to thoſe Learned Oracles of the 
Law that the late Years of this Age have been bleſt with. 

Otherwife ſure it would very well have become them, to 
have humbly ſubmitted it to the Judgment and Deciſion of a 
Parliament. But, 

2. This was a Caſe, not only of dark Learning, but of the 
greateſt Conſequence that ever till then came into Judgment 
in Weſtminſter-Hall, for the Interoſt of the whole Kingdom was 
concerned in it. Not only the Fate of Londoy, but of all the 


—_— 


upen the Refojution ot 1t. 


One would have thought therefore , thar a Caſe of ſuch 
mighty Difficulty, and of ſuch infinite Importance in its Iſſue 
and Effet, might have given ſafhcient Caution to a Court of 
King's Bench, not to have dared to proceed to Judgment upon 
it, but to have adjourned a Caſe which affeRted All the Peo- 
ple of Legal Intereit in the Kingdom, to be determined by 
Thoſe who are the Only proper Judges to determine it, I mean, 
the Court Soveraign of the Kingdom. 


But it may poſſibly be pretended , That this was a Caſe 
which extreamly affected the King and the Government, and 
a thouſand Inconveniencies might have happened, if they 
ſhould have ſtay'd Judgment, till the King, (who is ſole Judge 
of the propereſt Scaſon,) had in his Princely Wiſdom thought 
fit to iſſue out his Writs of Summons for the meeting of a 
Parliament ; And therefore to prevent the hazard of ſuch In- 
conveniencies, there was a preſſing Neceſſity upon the Court 


to deliver their Judgment. 


This may perhaps be a Pretence, but it is a very unwarran- 
table One, and ſuch, with ſubmiſſion, as ſeems no ways diffi- 


cult to be anſwered. - For, 


r. Inconveniencies muſt not prevail with Judges to break 
their Oathes, and overturn the Laws ; for nothing has ſo great 
Inconveniency in it as this has ; Theſe being but partial, and 
this a total Inconveniencie. Beſides, 

2. The Government has always taken Care to prevent ſuch 
Inconveniencies, by ordaining that Parliaments ſhould be often 
holden, ſo that whatever may be alledged, there could be no 
real Neceſſity for their taking upon them a Province which 
cannot be juſtified belonged to them, but was a manifeſt Uſur- 
pation and Encroachment of a Right , which belonged to a 


.Superiour JuriſdiQion. 


Thus King Alfred, or Alured , did ordain by Authority of 
Parliament, That for ever twice a Year, or oftner, if need 
were, in time of Peace a Parliament ſhould be holden at Zondox, 
Par Parlamenter ſur le guidement del People de Dieu, coment gents 
fe garderont de pecher , viveront in quiet , rectveront droit per 
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Corporations of Englard ; nay, of the very Conſtitution and 
frame of the Government it ſelf, did in a great meaſure depend 


certein Uſages, et Saints Tudgments. 


In a Letter ſent to the Pope in the Reign of E. r. we read 


That a Parliament was accuſiomed to be held in Eng/a 


Eaſter every Y ear. 


In E. >. Reign, Upon complaint that divers Perſons were 


S 


Objefion. 


Anſwer. 


Sir Geo. Macken- 
zie's Fus Regium, 
Pag- 82. 


2 Inſlit. 408. 
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aggrieved by the King's Miniſters , againſt Right , of which Pako Bs. 


Grievances they could have no Remedy , but by Parliament, $ir Rob. Cotron': 


it was ordained, Thar the King ſhould hold a Parliament once Records, tol. x. 


a Year, or twice, if need were. 
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ing of their Own Aa, before ever they would venture to jn- 
tcrpret and declare it. Ap | 

Thus the Statute of 14. E. 3. Ena&ts, that no Proceſs ſhall 
be annulled or difcontinued by a Clerk's miſtaking in Writing 
one ſy}lable, or one letter too much or too little, but as ſoon 
as perceived, it ſhall haſtily be amended. 

Upon which Statute a great doubt aroſe, in the 40. E. 3. 
whither a Word might be amended, becauſe the Statute does 
not expreſly provide for it ; and the Judges were not ſatisfied 
to meddle in it, before they went to the Council, and demand- 
ed of them who made the Statute, how they would pleaſe to 
declare their Opinton ; which was, that it might be amended. 

Note, ſays my Lord Coke, where it is faid in 40. E. 3, that 
the Juſtices went to Council, it appears by the 3g. E. 3. that 
they went to the Parliament, to learn their Opinions who 
made the Law. a | 

By all which it appears, how very ſcrupulous and tender 
our Judges in ancient times Were, of tranfgreſſing the bounds 
of their Legal Authority ; and what a Jtiſt fear they had upon 
them, of breaking the Law, or an Ad of Parliament. 

[It would have been no Diſparagement, if ſome of our later 
Judges would have took the caution, to have trod in the ſteps 
of their Wiſe and Reverend Predeceſſors 
Then would not this Decaied Þouſe of the Common- 
wealth have ſuffered ſo much Uiolation and Ruine as it has, _ 
by Extle of Juſtice in the time of their late ebil Gover- 
nance, | 

They would never have attempted to have delivered ſuch an 
Extravagant Judgment againſt the City of Loder ; that upon 
the Abuſe or Miſuſe of a Truſt, the very Corporation , or 
the Being of a Body Politick, which (Chief Juſtice Pigot fays,) 
is butwName, that cannot be ſeen, and is no ſubſtance, ſhould 
be forfeited, determined and diſſolved. For, 

1. This was a Caſe before them that was Prime Impreſſionis, 


| fo that they could receive no light from any Authorities or 


Precedents in any of our Law Books, to guide and direct their 
Judgments in it. 

The Nation of diflolving a Corporation by a Judgment«in 
Law was ſuch an Extravagance, ſuch a ſtretch of Fancy, as had 
never entered into any man's head before. 

'Twas all Chimerical , Phrenzical , Unintelligible, Incom- 
prehenſible to every one, but to thoſe Learned Oracles of the 
Law that the late Years of this Age have been bleſt with. 

Otherwife ſure it would very well have become them, to 
have humbly ſubmitted it to the Judgment and Deciſion of a 
Parliament. But, | 

2. This was a Caſe, not only of dark Learning, but of the 
greateſt Conſequence that ever till then came into Judgment 
in Weſtminſter-ZHall, for the Intereſt of the whole Kingdom was 
concerned in it. Not only the Fate of Loudon, but of all the 


__ 
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Corporations of Exglard ; nay, of the very Conſtitution and 
frame of the Government it ſelf, did in a great meaſure depend 
upen the Reſolution ot 1t. 

One would have thought therefore , thar a Caſe of ſuch 
mighty Difficulty, and of ſuch infinite Importance in its Iſſue 
and Effect, might have given ſafhcient Caution to a Court of 
King's Bench, not to have dared to proceed to Judgment upon 
it, but to have adjourned a Caſe which aftefted All the Peo- 
ple of Legal Intereit in the Kingdom, to be determined by 
Thoſe who are the Only proper Judges to determine it, I mean, 
the Court Soveraign of the Kingdom. 


But it may poſſibly be pretended , That this was a Caſe Objeon. 

which extreamly affected the King and the Government, and 
a thouſand Inconveniencies might have happened, if they 
ſhould have ſtay'd Judgment, till the King, (who is ſole Judge 
of the propereſt Scaſon,) had in his Princely Wiſdom thought 
fit to iſſue out his Writs of Summons for the meeting of a 
Parliament ; And therefore to prevent the hazard of ſuch In- 
conveniencies, there was a preſſing Neceſlity upon the Court 
to deliver their Judgment. 


This may perhaps be a Pretence, but it is a very unwarran- Anſwer. 
table One, and fuch, with ſubmiſſion, as ſeems no ways difft- 
cult to be anſwered. For, 

r. Inconveniencies muſt not prevail with Judges to break $ir Geo. Macken- 
their Oathes, and overturn the Laws ; for nothing has ſo great ©. hath 
Inconveniency in 1t as this has ; Theſe being but partial, and 
this a total Inconveniencie. Beſides, 

2. The Government has always taken Care to prevent ſuch 
Inconveniencies, by ordaining that Parliaments ſhould be often 
hofden, ſo that whatever may be alledged, there could be no 
real Neceſlity ſor their taking upon them a Province which 
cannot be juſtified belonged to them, but was a manifeſt Uſur- 
pation and Encroachment of a Right , which belonged to a 
.Superiour Juriſdition. 

Thus K:ng Alfred, or Alured , did ordain by Authority of 
Parliament, That for ever twice a Year, or oftner, if need 2 ſti. 458. 
were, in time of Peace a Parliament ſhould be holden at Zondoy, 

Pur Parlamenter ſur le guidement del People de Dieu, coment gents 
fe garderont de pecher ,. viveront in quiet , reciveront droit per 
certein ſages, et Saints Tudgments. 

In a Letter ſent to the Pope in the Reign of E. 1. we read, p, cunſ. 3 E. 1: 
That a Parliament was accu{;omed to be held in Eng/and about #n Schedula: 
Eaſter every Y ear. 

In E. 2. Reign, Upon complaint that divers Perſons were | 
aggrieved by the King's Miniſters , againſt Right , of which 3% 7 co 
Grievances they could have no Remedy , but by Parliament, $i Rob. Cotton”; 
it was ordained, Thar the King ſhould hold a Parliament once Records, fol. x. 

a Year, or twice, if need were. | | 
| E $a 
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| þo—— hppa So likewiſe was it EnaQted in E. 3. Reign , two or three 
# |.r hg -£.3. ſeveral times, Thata Parliament ſhould be holden at leaſt oncy 
nu. 2177: a Year. 
| And to name no more, it was twice Enacted in the Reign of 
Corr. Rec, 1.2: Richard 2d, That a Parliament ſhould be yearly holden jn.Con- 
; | J__ venient Place, to redreſs delays in Suites, and to end ſuch Caſes 
_—_ as the Judges doubted of. | EI 
| This was the End for which ſuch conſtant Provifion was 
made, for the Parliament's frequent meeting ; that fo the 
Judges might make their Applications to them, upon Caſes of 
Difficulty depending in the Courts of Weſtmin/ffer-Zall, and 
- which were not fit for them to determine ; bur eſpecially when 
they were of ſuch Univerſal Conſcquence to the whole Nation, . 
as this of the Corporation of Londen was. 
That Great and Learned Man, Mr. Pol/exfe;,to whom all the 
Unbyaſſed World pays a juſt and deſerved reſpect for hisEfſential 
| Knowledge of the Law, in his Elabourate Argument upon this 
| 1190 onogr af # Caſe, fays , * It was a Point of as great Conſequence as ever 
anno « zift the © came to that Bar, as if Magna Charta 1t felt were at ſtake ; for 
Cizy of London. © he ſaw no Reaſon why all the Corporations in England will not 
* te forfeited, as well as Loudon; and, ſays he, whata valt part 
* of England is concerned in the Corporations of Ezglard ! 
* If Corporations are forfeitable for abuſing their Corporation, 
*as well Eccleſiaſtical as Civil , Archbiſhops , Bithops, Deans 
* and Chapters, Parſons, Vicars, Univerlities, Colledg:s, Ho- 
* ſpitals of All forts , all the conſiderable Citics , Towns, and 
© Boroughs in England, all are under the ſame poiition for 
* ought I perceive. | 
* Nay, The very ſrame of the Government will be con- 
*cerned. For oae of the Eſtates of the Kingdom, to wit, the 
* Commons in Parliament, I may call them ſo, (fays iie,) our 
© Books do fo, conſiſts of Knights, Citizens, and Burgeſſes ſent 
*to Parliament to repreſent the Commons, and I think three 
* parts of four of the Houſe, are Citizens and Burgefles whoare 
*uſually choſen by the Freemen of the Cities and Corporations, 
* or otherwiſe where they are not choſen by the Freemen , yet 
* their Elections are generally under the Influence and Power 
*of thoſe that are Magiſtrates in thoſe Cities and Towns, or 
© of the Body Politick, and the returns made by them. 
For as he goes on, * If this ſhould turn to be a forfeiture by 
* the miſcarriage and Abuſer of the Liberty of a Corporation, 
*I donot know very well how many Corporations at this day 
*are no Corporations, then if they are no Corporations, who 
* ſhall ſend Burgeſſes, who ſhall ſend Citizens ? 
*Then let us conſider the Influence this muſt needs have 
* over all the Elections for that great Aſſembly , and how far 
* it concerns that Aſſembly upon thoſe Statutes and Proviſions 
© that have been made for Elections, that they ſhall be free, 
*and not under danger , but that Men may give their Votes 
* according as their own diſcretions and underſtandings may 


© lead them. This 
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This I have made: bold to tranſcribe from his Argument 
which I havein Manuſcript: 
To which I ſhall ſuperadd a Statute of Richard the Second, 
char every Perſon to whom it belongeth, ſhall upon gs 
come to the Parliament ; The words are theſe : 


* Tem, The King Will and Commander and it is afined; in 

© Parliament by the Prelates, Lords, and Commons, That 

i «i "Sager Perſons and Communalties, which from hence- 
* forth ſhall have the Summons of the Parliament, {hall come 
** from henceforthr to the Parliaments in the manner as they be 
* bounden to do, and hath been attuffemen within the Realm 
* of England of Dld rimes. And every Perſon of the fame 
© Realm, which from henceforth ſhall have the faid Summons 
*(be he Archbithop, Biſhop, Abbot, Prior, Duke, Earl, Baron, 
** Banneret, Knight of the Shire, Citizen of Cirie, Burgeis of 
* Burrough , or other ſinguler Perſon , or Communaltie, do 

* abſent himſelf, and come not at the faid Summons, ( except 
* he may reaſonably and honeſtly excuſe him to our Sovereign 
* Lord the King) he ſhall be amerced, and otherwiſe puniſhed, 

«* according as of DID times hath been uſed to be done within 
< the ſaid Realm in the faid Caſe. And if any Sheriff of the 
* Realm be from henceforth negligent in making his return of 
* Writs of the Parliament, or that he leave our of the ſaid re- 

* turns any Cities or Burroughs , Which be bound and of old 

* times were wont to come to the Parliament , he ſhall be pu- 

< niſhed in the manner as was accuſtomed to be done in the 
<* faid Cale in the faid time paſt. 

And having thus ſhewn the Right of Summons, and coming 
to Parliament, the next work is to prove , that it hath been 
accuſtomed of old times to have free Eleftions ;. and this will be 
made clear from a Chapter in the Statute of ITWeſtn; infer the 
Firſt, and my Lord Coke's Comment upon it. 


5 R.2. St, 2. Cap.4, 


Say es the Statute, © And becauſe Ele#tions ought to -be free, fm. x, 3 E. 
* the King commandeth upon great forfeiture, that no Great ap. 5: 


_ Man, nor other, by force of Arms, nor by Malice, or Me- 

* nacing ſhall diſturb any to make free Election. 

I muſt previouſly obſerve here, That though it be ſaid, 7he 
King commandeth, &c. this is not-to be underſtood as a meer 
Emanation of. Royal Favour, or New Bounty granted, which 
the People could not juſtly challenge, or had not a Right unto 
before; for this was a Fundamental Law and Libertte of Z-g- 
land; No new Freedom was hereby granted, but a Reſtitution 
of ſuch a One as the People of this Kingdom had lawiully be- 
fore ; and it was to free them from what had been uſurped and 
encroached upon them by any Power whatſoever. 


This was One of the Liberties that was confirmed to them Mag. Charts. 


above a Hundred Yearsbefore, by the Ninth Chapter of Magna 
Charta, which fays, © The City of LONDON ſhall haveall the 
* Old Libertics and Cuſtomes,which it harh been uſed to _ 
An 


9 H. 3. Cap. 9- 


2 Inftit: 169. 


Regula. 


7 H.6. 12. 4» 


Weſtm. z. 13 E.1.C.1. 
2 Inſtit; 332. 
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And beſides this , it goes on with a © Moreover Ve will and 
*grant, That All other Cities, Boroughs, Towns , and the 
* Barons of the Five Ports, and all other Ports, ſhall have all 
* their Liberties and free Cuſtomes. 

Liberties are here taken for Privileges, ſuch as ( my Lord 
Coke ſays) of Right the People had before, and this Chapter 
was a Declaration of one Principal and Fundamental Law of 
England. 

But todigreſs no longer from my Lord Coke's Comment upon 
the before recited Chapter of Weſtminſter the Firſt. 

He bids us * fee the Statute of 7 #7. 4. that Knights of 
* Shires tor the Parliament ſhall be choſen /ibere &S indiferenter, 
* fine prece, aut precepto. | | 
* There were two Miſchiefs before the making of this Statute. 

* I. For that Elections were not duly made. 
* 2. That EleCtions were not freely made. 

* And Both theſe were againſt the Antient Maxime of the 
* Law, Fiant Flefiones rite & libere fine interruptione aliqua ; 
* and again, Flettio libera eſt ; for before this Act in the Irre- 
* gular Reign of ZZ. 3. The Electors had neither their iree, nor 
** their due Elections, for ſometimes by force , ſometimes by 
* Menaces, and ſometimes by Malice the Electors were framed, 
*and wrought to make EleQion of Men unworthy , or not 
* eligible, ſo as their Eletion was neither due, nor free : this 
* Act briefly rehearſeth the old Rule of the Common Law (for 
** that Elections ought to be free) wherein both the ſaid Points 
* are included, x. It muſt be a due Election; and, 2. It muſt 
be a free Eleion. 

* This Statute doth Ena&t, That no Man upon grievous for- 
* feiture ſhall diſturb any to make free Eletion, and is exce!- 
* lently Penned in two reſpects : 

* Firſt, For that generally it extendeth to all EleQions, that 
*15 to ſay, toevery Dignity, Office, or Place Elective , be it 
** Eccleſiaſtical or Temporal,of what kind or quality ſfoever. 

** Secondly, The Act is Penned in the Name of the King, 
* viz. The King commandeth ; and therefore the King bindeth 
* himſelf not to diſturb any Electors to make free Election, as 
*in the like caſe upon a Statute made in the Reign of the ſaid 
*King ; the Act ſaying, Rex perpendens, &c. the fame bound 
* the King. Now that EleQors might make free and due 
* Elections without diſpleaſure or fear thereof, by this Act of 


© Parliament, as a ſure defence , the King commandeth the 


* ſame upon grievous forfeiture : And this Ac extends to all 
* Eleftions, as well by thoſe that at the making of this Act had 
* Power to make them, as by thoſe whoſe Power was raiſed, 
* or created ſince this Act. 

* Grievous Forfeiture. ] That is,the Diſturbers to be puniſhed 
« by grievous Fines and Imprifonment. Thus far my Lord Coke. 

But now 1f Corporations can be ſurrendered , or forteited, 
it is a very eaſie matter in a ſhort time to put the whole 
Frame 
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Frame of the Government into the Hands of the Crown, and 

thereby to make the King-of Fnzland as Abſolute in his Power, 

as the moſt Abſolute Monarch in the World. © © | 

For Firſt, as for the Lords Temporal, cannot the King, who 
by ths Law is made the Fountain of Honour, make at any 
time as many Peers as he pleaſes, and under what Diſtin&tion 
of Characters he ſhall think fitting? Nay, if it te true what 
Dr. Brady and others. have aſſerted, viz. r. That Antiently Dr. Brady's full and 
Kings Summoned-to Parliament what and which Barons they CO 236. 
pleated, 2. That the Barones Regni were called to Parliament ;, Mjarcine _” 
at the Kings pleaſure, 3. And that Henry II. Appointed and 
Ordained, that .all thole Earls and Barons of the Kingdom of 
England to WHICH he thought FIT to dire Writs of Sum- 
mons,ſhould come to his Parliament, and NO OTHERS; unleſs ibid. in lib. 
by CHANCE the King would direct other fuch Writs to them. 

. Or as Dr. Foh»/tor affirms in -his Book , Entituled , 7he Dr. Febnſton, ch. 26. 
Excellency of Monarchical Government, &c. That by the Sta- ***** 

tute of Marleburgh, 52 H.z. It is evident, that even all the 

Great Barons were not Summoned, but only the more diſcreet, 

and ſuch as the King thought fit to call. Y 
- Or, what Sir Robert Filmer , Baronet, aſſured the World Sir. Rob. Filmer' 
long ago from Mr. Cambden, who ( he fays.) ſpeaking of the _ —_ 7; 
Dignity of Barons, hath theſe Words: King Z7Zexry [I[. out: of 

a great Multicude which were Seditious and Turbulent, called 

the very Beſt by . Writ or Summons to Parliament ; for He, 

after many Troubles and Vexations between the King himſelf, 

and Simon de Montfort with Other Barons; and after appeaſed, 

did Decree and Ordain, that All thoſe Earls and Barons unto _ 
whom the King himſelf voachſafed to direR his Writs of Sum- p77 pores 
20xs ſhould come to his Parliament, and No Others : But that diſcourſe p. 70. to the 
which he began a little before his Death, Edward I. and his /#* ew29- 
Succeſlors conſtantly obſerved and continued, &c. 

And, (to name no more) what the late Learned Knight, ;;, wij;am Dus- 
Garter Principal King of Arms, Sir William Dugdale has told dale's Summons of 
us, that by the Records of the Summons of the Lords Tempo- - ”— - my 
ral in Edward T. time, and after, it is not unworthy to be Pit of this 
Noted, that ſome were never called above once, ſome twice, Kealmin pref. 
or more times, ſome during their Lives, but not their Diſcen- 
dants ; as alſo that the Husbands of Sundry heirs Female, had 
Summons by the Title which the Anceſtors of ſuch heirs Fe- 
male enjoyed ; ſo likewiſe in the Caſe of Coheirs, the Husbands 
of which of rhem the Soveraign pleaſed to Honour therewith, 
and his Diſcendants by her. 

I fay, if All this be true, as theſe Learned Gentlemen have 
ſo poſitively declared, May it not be very Eaſfie for the King 
by this means always to have an Over Ballance on his fide? 
ſo that this Eſtate he can make his Own at Pleafure. 

. Secondly, Nor is his Work more difficult as to the Spiritual 

Lords , they being ſo many diſtin Corporations; and in 

their Spiritual Capacities they _ themfelves not to be _ 
ible, 
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liable, but ſubje& to Errors in their Actings, as other Natural 
perſons are ; and theretore, under the fame Rule of Law, to 
be forfeit, and determined, and by Conſequence to have their 
Feeleſiaſtical Corporations totally diflolved : Or elſe they may 
through Fear or Favour be prevailed with to ſurrender their 
Biſhopricks into the Kings hands, and then he can put in whom 
he pleaſes into their Room, and who he is ſure will comply 
with his Meaſures. And what becomes then of the Spiritual 
Eſtate in Parliament 2 Will not that be too at the Mercy, Plea- 
ſure, and Diſpoſal of the King ? 

So that we ſee, if Corporations be ſurrenderable or forſeita« 
ble, how eaſie.a matter it is, for the King when he pleaſes, to 
make himſelf Abſolute Maſter of his Upper Houſe of Parlia- 
ment. 

And can he not likewiſe, by this New Court Doctrine, or 
Law of Weſtminſter Hall, as eaſily gain the Aſcendant over 
the Lower Houle ? 

By this Artifice of Surrendring, or Judgmenting to forſei» 
ture, the Corporation of the City of LONDON, all the Cities, 
Burroughs, and Towns Corporate of England, would quickly 
have been brought into as great Subjeion to the Controul 
of White-Hall, as Any of the Cities and Burroughs of France 
are to the Grand Lewis at Verſailes; and then a Diſmal Fare- 
well to our ORIGINAL Conſtitution and Government. 

I muſt beg leave here to make a ſmall Digreſſion; for I con- 
feſs it 15 not directly conſequential on what is juſt above Men- 
tioned; but it ſhews (if it be true) that the King's Prerogative 
over the Members of the Houſe of Commons to attend or ſerve 
in Parliament, is very Conſiderable; and that by it he may 
eaſily Mould a Lower Houſe to be perfe&tly under his Obedi- 
ence, and ſo far I think it will come iip to my purpoſe. 

The Kings Supremacy Says Mr. Sheringham, Parliaments as they are now Eſta- 
aſſerted p. 50. bliſhed, conſiſting of three Eſtates, the King, the Lords and 
| Commons.,are but of late Exiſtence ; and therefore ſuch a Com- 
poſition and Mixture of the faid Eſtates cannot be by Original 
Conſtitution,n-—oo 
It is granted that the Commons were ſometimes called to 
ſuch Conſultations, but that was a thing not Neceſſary, or 
Frequent, but Rare, Arbitrary and Contingent. There. were 
no certain Perſons deſigned by Zaw, whoſe concurrence was 
required to conſtitute a Parliament , but the King uſed the Ad- 
vice of thoſe only which he pleaſed to call wunto himſelf, which 
were always ſuch as He thought moſt able to Counſel and Di- 
re& him, in the matters that were to be conſulted of, and 
whoſe aſſent was likely to add moſt Credit and Eſtimation to 
the Laws that were to be divulged. 
Plato's Dzmon.  @And ſays Mr. Goddard very Poſitively, fo great was the Au- 
73: thority and Prerogative of our Kings over the. Houſe of Com- 
mons according to their Old Conftitution, that they have in 
their Writs of Summons Named and Appointed the Particular 
Perſons 
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Perſons all over England, who were to be returned to their 
Parliaments : ſometimes have ordered, That only One Xnight 
for the Shire , and Oze Purgeſs for a Corporation , ſhould be 
ſent to their Parliaments , and thoſe alſo namecd to the Sheriffs, 
and ſometimes more 3 as may be ſeen by the very Writs of E. 2. 
and Fdw. 3. | 

- So that here is a very ready way laid down for any King to 
command what Houſe of Commons he pleafes. But once 
more. 


It is Aſſerted by Dr. Brady , That the King and his Councel Dr. Brady, ut ſupra, 
were Judges whither, and when Burgeſles ought to come to Pas: 79- 


Parliament. EO, | 

That King Edward T. was not confined to a certain Number 
of Knights. 

That a Precept was direded to the Sheriffs to ſend again 
ſuch Members as left the Parliament , or to chooſe others in 
their ſtead; 

That ſometimes only one Burgeſs was Summoned ; ſometimes 
two Burgeſles. | | 

And but one Knight for a County,when two Burgeſles, Sc. 

Ore Knight for a County, one Citizen for a City, one Bur- 
peſs for a Burgh, and thoſe named to the Sheriff. 


14. p. 231. 
14. P. 239. 


Id. p. 442. 244; 


1d, P. 246, 
Id. P. 2490 


And that one Knight was diſcharged by the King , becauſe 7id. 5 R. 2.St. c. 4: 


he was a Bamneret , and a Writ was directed to the Sheriff to 
chooſe another. 

Now if theſe be not true (as molt certain they are not). 'tis 
fit that thoſe who have advanced ſuch pernicious and deſtrutive 
Notions to this part of our conſtitution, ſhould be made to re- 
tract them, if not to profeſs their Repentance in Inſtances that 
may be as viſible and edifying , as their infufferable juggling 
with Records and Hiſtorians has beer publick and notorious. 

And whereas there are many Burroughs in Eng/and which 
are not Corporations, but yet ſend Burgefſes to Parliament, 
and have a preſcriptional Right to do it by popular EleQtions; 
yet, to eaſe the King of labour , and not to deprive him of Power, 
the Flatterers and Advancers of Prerogative have found out a 
New Project to get the Crown an Over-ballance in the Lower 
Houſe, and thats, by the King's incorporating ſeveral of fuch 
Boroughs by Charters, and in thoſe Charters, by vertue of his 
pretended Soveraign Authority, and abſolute Power without re- 
ſerve, to limit the Elections to a few, and fuch who were men- 
tioned in the very Charter of creating them a Corporation ; 
and in ſucceſſion only to ſuch a Number as was therein ap- 
pointed, and to exclude all the other antient and preſcriptto- 
nal Eletors ; which was a Notorious Violation of the Rights 
and Liberties of the Subject, -and direMly. contrary to the afore- 


in fol. 15. 


Id. p. 25r. 


Hob. 1464. 


mentioned Statutes of 5 R. 2. aid the 5th! Chapter of Weſt- 5 R.2. St. 2. cap. 
minſter 1. fo that even by this way the Crown in 2 ſhort time Weſtm. x. caps 5. 


muſt unavoidably have had the diſpoſal of the Majority of the 
Members of the Houſe of Commons: | 


The Caſe of Dun- 

gannon 1n Ireland. 
Hob. 14, 1s 

Vid. 12. Co. 120. 

2* Ko. Abr. 197-05. 


27 H.8. C. 26: 
Pult. Stat. fol. 319. 


34& 35 H.8.cap.13- 
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But beſides this , there was another way found out of ex- 
alting Power , viz. to create New Burroughs by Charter , 
and in them likewiſe to limit Eleions to a few ; this was 
obtained in a Compliment of Loya/ty , (and out of a pro- 
found Obedience to thoſe that underſtood very well how to 
gratifie and reward it,} by the extrajudicial Opinions of Judges, 
which ought to have been by Act of Parliament, as may appear 
from the 27 /. 8. enabling the ſeveral Counties, Boroughs and 
Towns in Wales to ſend Knights and Burgeſles to Parliament. 
| The words of the Statute are, ** And that for this prefent 
*Parliament, and all other Parliaments to be holden, and kept 
*for this Realm, one Knight ſhall be choſen and elected to the 
*fame Parliaments for every of the Shires of Bretenote, Radyor, 
** Mounzomery, and Denbigh, and for every other Shire , with 
*n the ſaid Countrey or Dominion of Wales - and for every 
* Burrough being a Shire-Town within the faid Countrey or 
*Dominicen of Wales, except the Shire-Town of the County of 
& Mereoneth, One Burgeſs ; and the EleQtion to be in like man- 
* ner, form and order, as Knights and Burgeſles of the Parlia- 
* ment be elected and choſen in other Shires of this Realm. 
* And that the Knights and Burgeſſes, and every of them, ſhall 
* have like Dignity, Preeminence and Priviledge, and ſhall be 
* allowed fuch Fees as other Knights of the Parliament have, 
* and be allowed, &c. | 
And ſo likewiſe from the 34. and 35. of 7.8. concern- 
ing the County Palatine of Chefter , which Ena&ts, That 
* it ſhall have two Knights for the ſaid County Palatine, 
< and likewiſe two Citizens to be Burgeſles for the City of Che- 
« er, to be ele and choſen , Proceſs to be awarded by the 
* Chancellor of E»g/and unto the Chamberleyn of Cheſter, his 
* Lieutenant or Deputy for the time being. And fo like 
& Proceſs to be made by the faid Chamberleyn, his Lieu- 
© tenant or Deputy to the Sheriff of the faid County of 
* Cheſter : and the ſame EleQtion to be made under like man- 
* ner and form, to all intents, conſtruction and purpoſes, as is 
* uſed within the County Palatine of Lancaffer, or any other 
« County and City within this Realm of England : which faid 
* Knights and Burgeſles , and every of them ſo elefted and 
* choſen, ſhall be returned by the faid Sheriff into the Chance- 
*rie of England in due form ; and upon like pains as it is or- 
« deined, that the Sheriff or Sheriffs of any other County 
* within this Realm, ſhould make their return in Caſe like. 
« And which faid Knights and Burgeſles, and every of them fo 
*eleed and returned , ſhall be Knights and Burgefſles of the 
* Court of Parliament, and have like Voice and Authority, to 
*all intents and purpoſes, as any other the Knights and Bur- 
© gefſes of the ſaid Court of Parliament, have, uſe, and enjoy. 
* And in likewiſe ſhall and may take All and Every ſuch like 
* Liberties, Advantages, Dignities, Priviledges, Wages, Fees, 
* and Commodities, concerning this faid Court of Parliament, 
"to 
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* ro all intents, conſtru@ions, and purpoſes, as any other the 
- Knights and Burgeſſes of the faid Court, ſhall, may, or ought 
to have, take, or enjoy.  - 
| Thusot right we ſee it belongs only to the Legiſlative Power 
of the Nation, to ordain Burroughs to-ſend Burgeſſes to Parlia- 
ment : but our Courts of Juſtice have been infeted with New 
Notions and Schemes of Government, ſtarted and invented by 
fawning Minions, Paraſitical Favourites, and Mercenary Scrib- 
lers; and our Judges have been diſpoſed to receive them 
through their Ignorance of our Antient Government , and un- 
acquaintedneſs with Records. -- wn) 

But to return from whence T have digreſſed. By thislate hatch- 
ed Invention of getting Surrenders of and Judgments againſt 
Corporations, it is Impoſſible but that the King ſhould quickly 
have a Houſe of Commons abſolutely at his Service and Devo- 
tion 3 and this can never be denied me, if the Reader will but 
look over the two Orders I have here ſubjoined, that the King 
was pleaſed to iſſue forth the ſame day with his Gracious Pro- 
clamation,for reſtoring Corporations to their Antient Charters, 
Liberties, Rights, and Franchiſes. The Orders follow. 


At the Court at W HITEHALL 
the 17 Day of Oflober, 1688. 
PRESENT, 

The K IN G's moſt Excellent Majeſty. 

His R. H. Prince George of Denu- Earl of Melfort, 


mark, : Earl of Caſtlemain, 
Lord Chancellor, Viſcount Preſton, 
Lord Privy Seal, Lord Godolphin, .. . _. 
Duke of Hamilton, Mr. Chancellor of the Exche- 
Marquis of Powzs, . . .quer, | 
Earl of FTuntingdon, Maſter of the Rolls, .. 
Earl of Craven, Lord , Chief Juſtice Herbert, 
Earl of Berkeley, Sir Thomas Strickland, 
Earl of Moray, Sir Nicholas Butler, 
Earl of Middleton, Mr. Petre. 


THEREAS in the Charters, Patents, or Grants made 

to ſeveral Cities, Burroughs, aud Towns Corporate, 

a Power ts reſerved to his Dajeſty by his Dwer in Council, 
to remove. diſplace and diſcharge the Yayozs, Sheriffs, Re- 
co2ders, Town-Clerks, Aldermen, Common Council-men, 
Aſliſtants, Dfficers, Bagiſtrates, Piniſters Freemen, and 
other Bembers of the ſame. Z7:s Majeſty 3s this Day in Coun- 
il pleaſed mv Order , and it is hereby ordered accordingly , _ 

G 


2T 


An Order of the King 
in Council. 17th 0fs- 
ber, 1688. 
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All Mayors, Sheriffs, Recorders, Town-Clerks, Aldermen, Com- 
mon Council-Men , Aſſiſtants , Officers, Magiſtrates, Miniſters , 
Freemen, and other Members of the Jaid reſpettive Cities, Bur- 
roughs, and Towns Corporate, which have or claim ſuch Ofices or 
Places by Charter, Patent, or Grant from the late King of bleſſed 
Memory, or from His Majeſty ſince the year 1679. Except ſuch 
Cities and Towns in His Majeſtie's Proclamation named , (whoſe 
Deeds of Surrender are inrolled, or againſt whom Judgments in 
Quo Warranto are entred) be removed, diſplaced,and diſcharged, 
in Parſuance of the Power reſerved as aforeſaid, and they and 
every of them are hereby removed, diſplaced, an diſcharged ac- 


cordingly. 
John Nichalas. 


The Other is an Order of the King alone, in theſe words. 


JAMES R. 


An Order of the HEREAS inthe Charters, Patents or Grants made 
__ 174 Pirover, NY to ſeveral Cities, Burroughs, and Towns Corporate , 
og a Powers reſerved to Us to remove, diſplace and diſcharge 
by D2der Under Dttr Stguet and ſign Yanuel, the Bayozs, 
Sheriffs, Recowders, Town-Clerks, Aldermen , Common 
Councti-men, Aſſiſtants, Dificers, Pagtiſtrates, Yiniſters, 
Freemen, anvother Yembers of the tame. We do accordingly 
hereby remove, diſplace and diſcharge all Mayors, Sheriffs, Re- 
corders, Town-Clerks, Aldermen, Common Council-Men, Aſſiſtants, 
Officers, Magiſtrates, Miniſters, Freemen , and other Members 
of Our ſaid reſpeftive Cities , Burroughs and Towns Corporate, 
which have or claim fuch Offices or Places by Charter , Patent 
or Grant from the late King Our. mofF Dear Brother of ever 
Hleſſed Memory, or from Us fince the Tear One Thouſand fix Hmnn- 
dred Seventy Nine, except fuch Cities aud Towns in Our Procla- 
mation named, whoſe Deeds of Surrender are Turolled, or againſt 
whom Judgments in Quo Warranto are entred : Ard they , 
and every of them, are hereby removed, diſplaced, and diſchar- 
ged accordingly , in Purſuance of the Power reſerved to Us as 
aforeſaid : whereof Al Perſons concerned are hereby required to 
take Notice. 
Given at Our Court at Whiteha/! the 17% Day of OXc- 
ber, 1688. in the Fourth year of Our Reign. 


By His Majeſtie's Command. 
Sunderland, P. 


| Now upon theſe two Orders give me leave to make ſome 

few Refietions. | 
r. Reflefion on the The Firſt ſhall be, That before this New Proje@ or Invention 
foregoing Orders. _ of Surrendring Charters, which was hatched in King Charles 
the Second's time) Cities, Burroughs, and Towns Corporate 
had free EleQtions of their Mayors, Sheriffs, Aldermen, and all 
the 
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the other Governing Members that made up the Conſtitutive 
part of their ſaid reſpetive Corporations : This was a Right 
and Priviledge the People had taken care erigizally to referve 
and ſecure to themſelves ; and it has gone down till of late 
Years from the fr/# Conſtitution of this ſetled Government : 
but after that our 7rtusf had found out* this Trick of Loyalty 
to enflave the Nation, by voluntary Snrrenders, and the Judges 
had contrived another,under a Legal colour, of ſeizing of Char- 
ters, from thoſe that were reſolved to uſe their Endeavours to 
preſerve and maintain the Glory of their excellent Conſtitution; 
then the Crown had the Power reſerved to its ſelf, of remo- 
ving , diſplacing and diſcharging all the Magiſtrates , Mini- 
{ſters, Freemen, and other Members of the ſame, as it pleaſed. 
This was, | | | 

it. At the Will and Pleaſure of the King in Council. 


But this did not give content long ; it was look'd upon as 
too great a Clog and Inconvenience , and too Inglorious for 
Soveraign Majeſty, as giving too publick an Account of his 
Actions. They flattered the Prerogative with Dr. Brady's Dr. Brady's Compleat 
clear Demonſtration, © That all the Liberties and Priviledges —_ w_— gens, 
*the People [of England] can pretend to, were the Grants and fo. «. ok: 
© Conceſſions of the Kings of this Nation , and were derived 74 Flato's Damon. 
** from the Crown. And Kings may reſume their own Grants, ** * 7 
as they in their Princely Wiſdoms ſhall think fit and neceſlary. 
They would have him more Abſolute in himſelf , than to be 
obliged to acquaint his Council with what hehad a mind to do: 
tho' the Council was no wiſe concerned in the Matrer, either 
by way of Advice or Approbation;; but only the King was to 
- Publiſh ſuch a thing to them in Council , as the French King 
doth his Edits, when he declares, 7el eſt noſtre plaifir : Yet 
it was thought more politick to omit that Courſe , as making 
too great a Noiſe in the Numbers of Surrenders and Judg- 
ments of Corporations; and therefore, | EL 

2. An Abſolute Power was reſerved to the King alone, by 
Order under the Royal Signet, and Sign Manuel, to remove, 
diſplace and diſcharge, ifhe pleaſed, Ajl the. Mayors, Sheritts, 
Recorders, Town-Clerks, Aldermen, Common Council-Men, 
Aſſiſtants, Officers, Magiſtrates, Miniſters, Freemen, and other 
Members, of all the Cities, Burroughs, and Towns Corporate 
of England, fo there would be a ſhort end of the ancient State 
and Frame of the Engliſh, that is to ſay, thebelt conftituted 
Government in the World. | : | = 

My Second Reflection ſhall be this, That by the Oaths of 2. Refedtior. 

their reſpective Corporations, every Freeman and Member of 
ſuch Corporation , as well as of London (to which the Book 
particularly relates) is bound to defend and maintain the Liber- 
ties, Franchiſes, and Priviledges of ſuch their Corporations. 

There are three Ingredients which make up a Freeman (as Dr. Heylin's Stur:- 


' ; n : . bling-Block of Diſobe- 
Sir Francis Bacon well obſerved in his Speech concerning the 7" - Ip 


0b” pag. 208, 


Ilem, Þ. 211. 


Rot, Clauf. 23 E. . 
m. 3. dorj9. 


25H.8, C21. 


Vid. Biſhop Bilſon's 
Chriſtian Subje7101 , 
2 Pr. 280.Ed.1586. 


Mr. Pollexfen's Ar- 
gunent, Ur Supra: 
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Poft-Nati, That is to ſay, 1. Jus Civitatis, which did enable a 
Man to Buy and Sell, and to rake Inheritances. 2. Fus Suffra- 
giz, a Voice in the Paſſing of Laws, and Election of Officers. 
And 3. Tus honoris, a Capacity of ſuch Offices and Honours, 
as the State could give him, © © | 

It is a Fundamental Conſtitution of the Realm of England, that 
every Freeman hath a Voice in the Legiſlative Power of Parlia- 
ment, and it is an old Rule in Politicks, quod Omnes' tangit , ah 
Omnibus tratari debet, and ſo acknowledged in a Writ of Sum- 
mons of King Edward the Firſt. | 

Therefore how pernicious are the Conſequences of volun- 
tary Surrenders ! = | 

7. It is aSin againſt the Law of Nature, for any Man that. 
is Free by the Conſtitution, to make himſelf a voluntary 
Slave. - 

2. Iris a Sin apainſt the Law of God, for any Man. that is 
Ender an Oath ,. to break that Oath, and to Perjure himſelf, 
uPon any pretence whatſoever. | 

3 [tis a Sin againſt the Law of the Land, in that it deſtroys 
the Natural Right of every free-born Subje&t of England, to 
make free Election of Members to ſerve in Parliament. 

4. It isan abdicating of our Ancient Conſtitution, a giv- 
ing up our ſelves to be Governed according to Arbitrary, and 
Deſpotical will and pleaſure, a renouncing of the Antient 
Laws of this Realm, * origzually eſtabliſhed as Laws of the 
* fame, by our Own ſuffrance and free conſent, and which we 
* have bound our ſelves, by long uſe and cuſtom, to Obſerve. 

In a Word, the People that have been guilty hereof, how- 
ever they may have flattered themſelves, or been flattered by 
Others, or worſe abuſed by thoſe, that ſhould Preach nothing 
but ſound Dofrine; they have been Treacherous to their God, 
to their Country, to their own Souls, and to their Poſterity, 
and have as much as in them lay,diflolved the Foundation, Free- 
* dom, and form of their Common-wealth, which their Ance- 
* ſtors forepriſed, when they firſt conſented to have a King. 

But how inexcuſable were thoſe that gave Judgment upon 
the:Charter of the City of LONDON ? For a Singleand Inferiour 
Court of Juſtice to Judge and give Sentence to the Ruin of a 
Nation, from whom ſhe might have expeQed her utmoſt 
Support and Security ; what can be faid that will not prove 
an aggravation of their Crime 2 Other Men may 'be impudent 
and iznorant,but for thoſe of the learned Robe, their being upon 
the Bench, makes their Fa& more Heinous. The Caſe was 
elabourately and fully argued before them by Council for the 
City ; they told them how carefull the Law in all Ages had 
been to preſerve Corporations, becauſe of the infinite Miſchiefs 
that would inevitably follow upon their Diſſolutions. 
That even in the hotteſt and maddeſt of times,viz. Thoſe of . 
E. 1. E.2.and R. 2.(when all thoſe ſeifures and forfeitures were) 
they were never fo Extravagant, as to ſuppoſe they had 
ſuch 
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ſuch 2 power to deſtroy the being of Corporations, much leſs 
actually themſelves to deſtroy their Being. | 
It was repreſented to them, that ſuch a Judgment would 
remove us from our Centre, unhinge the whole Frame of this > 
Admirable Government, make it an 1mperinm plane Deſpoticum, m—_ Et 
as a Certain Reverend Dean has aſſerted it, and ſo we ſhould NH .. 
eirhzr have no Parliaments at all, that is to fay, ſo cho- 
ſen by the People as they ought, and of Old times had 
been accuſtomed ; or, it any, according to the New 
Modell'd conſtitution, I mean, of the Courts Nomination. 

This, I fay, and much more than this was told them open- 
iy, That to deſtroy Charters would te in effe& to deſtroy Erg- 
land; but it ſignified nothing with thoſe Reverend Judges, 
their Superiority on the Bench would ſufter no Reaſons ro 
weigh with them that came from the Bar ; but they proceed- 
ed ſummarily to Judgment againſt it, contrary to their Oaths 
as Juſtices, to ſerve the People according to Law Eſtabliſhed; 
as you will ſee hereafter; againſt manifeſt conviction 
trom the Inſuperable. Arguments of thoſe that pleaded in 
its defence, or elſe they ought to have anſwered them 
that they were not ſo, , from point to point ſerzatim, to 
have fatisfied the World, that the City Council, in the 
grounds en which they went and inſiſted, were in the 
wrong, and their numerous Ancient Preſidents which they 
cited, were but little to the purpoſe; nay, it being a Caſe of 
ſo great a Conſequence, they ought at leaſt to have adjourned 
it into the Exchequer Chamber, there to have had it argued 
over again at the Bar, and then to have received the Opinion of 
all the Judges of England, and that too ſeriatim, on which to 
have grounded their Judgments: Bur nothing of this was done ; 
when as all our Law Books as well as daily Practiſe, tell us; 
that in a Caſe of but five or ten pound a Year concernment , 
if there ariſe any difficulty in a point of Law in the Courts be- 
low about it, they have adjourned ſuch Caſe into the Exchequer 
Chamber, there to have it Solemnly argued and reſolved ag 
before is mentioned. And ought not the Inheritance of Lox- 
don, which is the greateſt Inheritance of the Kingdom, to. have 
had as equal Law 2 But this reached further, it went to the Ir. 
reparable Injury of the Subject as to the Parliamentary Conſti- 
tution. Now the Higher theſe Men were in Place and Stati- 
on, the more deſervedly Obnoxious they have made themſelves 
to the Law and Juſtice they have ſo heinouſly violated. For 
if to deſtroy the Government be not, let them anſwer what is, 
High Treaſon againſt the Realm ? 

Glanvil, who was a learned Lawyer, and Chief Juſlice in Cowels Inrerprererair. 
Henry the Seconds days, above 500 Years ago, Writ a Book Glanvil. 
of. the Common Laws of England, which is the Ancienteſt of 
any Extant touching that SubjeA, informs us, that there wag 
then in his time ſuch a thing as gh Treaſon againſt the King- 
dom ; his Words are theſe, C m__ quod in legibus dicitur Cri- 

men 


28 H. 8. c. 7: 


Glanvill. r.c. 2:p.r; 
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men leſs Majeſtatis, ut de Nece vel ſeditione perſons Domini Re- 


Vid. Sanderſon's Hi- 21s vel Regnt, QC. 

flary of the life of King Tn the Articles of High Treaſon and other Miſdemeanors 

Charles I. fo. 473. 4, up by Mr. Solicitor Herbert, ( our late Chief Juſtice's 
Father ) in King Charles the firſt's time againſt the Lord Xim- | 
belten, and five Members of the Houſe of Commons, theſe 


were two, V2. 


7. That they had Traiterouſly endeavoured to ſubvert the 
Fundamental Laws and Government of this Kingdom. 

5. That they had Traiterouſly indeavoured to ſubvert the 
very Rights and Beings of Parliament. 


I cannot imagine what is poſſible to be faid by way of Plea or : 
Excuſe in their favour,unleſs that then the City being pretended 7 
to beunruly and tumultuous, affronting the King with relation to 8 
his Government, that he had obſtructed publick Juſtice by pro- 
roguing the Parliament, &c. There ſeemed an unavoidable Ne. 
ceſſity to take ſome effetual Courſe to prevent the ill conſe- 
quences of ſuch Undutiful and Scandalous praQtices; and there 
tore the Judgment they pronounced was not intended by them 
to be of ſo high a Nature,as here it is aggravated; it was only 
to let the King molliter manus imponere upon them, till they 
returned to a ſence of their Allegiance and Loyalty, and that 
this Judgment of theirs was only out of tenderneſs and Loyalty 
to his Perſon and Government. | 
To this, in ſhort, I anſwer, Judges are not to go in Judg- 
ment according to their pretences of Loyalfy, but according 
n ou gy Ve . to the known and certain Rules of Law, and where they have 
None to dire& them, to pray the Advice and DireQtion of 
the Parliament. Jf partial Aﬀedtion by private Diſcretion do 
| govern publick affairs, there One Mans will (ſays Noy ) One 
The Tryal of the Regi- Court of Kings Bench, may become every Mans Miſery. 
cides, p. 213. Prin= "The King ( fays my Lord Chief Baron Bridgman ) ſhould 
1 £=4g not, nor ought to govern but by the Fundamental Laws of 
the Land, they that keep within the bounds of the Law are 
happy, and ſays he to Cook and Peters, You that are a Law- 
yer, know this in point of Law, and You that are a Divine 
know this in point of Divinity. | 
2 Inft. 526. The Laws of the Realm have this Office to guide the Judges, if 
in all Cauſes that come before them in the ways of right Ju- | 
ſtice, ſays my Lord Cook, who never yet miſguided any Man, | 
thar certainly knew them, and truly followed them. 
I ſhall make bold here to offer my Notion of Loyalty, and fo 
ſubmit my ſelf, as to the Truth of it, to.every Candid and 
Ingenuous Reader. | | 
Mirr. de Fuſ. c. 2. s. The word Loyal is a Term. of Law , and is indifterently 
wn * 4 4g in Eng- applied to Things, and to Perſons. 
; . x. As to Things, the Mirrour of Juſtices tells us, 4Xion ef 
autre choſe que loyall demand de ſor droit. An Action is nothing 
elſe but a /awf#l demand of a Man's Right. \ Again, 
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Again, a Pleader in Courts of Juſtice ne mittera en Court faux 
delays, ne faux Teſmoignes, ne movera, ne profera neaux corrup- 14. French. c.z.Seft. x, 
tions, deceipts, menſonges, ne auxi fauxes lies, ne conſentera, mes FS *** 
loyalment maintiendra le droit de ſon Client , cy que il ne chiet 
per folly , negligence , ne defaut de luy ; that is, he ſhall put no 
falſe dilatories into Court, nor falſe Witneſſes, nor move, nor 
offer any falſe Corruptions, Deceits, Leaſings, or falſe Lyes, 
nor conſent to any ſuch, but /oya/y, that is truly according 
to Law, maintain his Client's Cauſe, fo that it fail not by any 
folly, negligence, or default in him. 

2. As to Perſons, The Law of England is that which makes 
the King our Liege Lord, and not the French, or Spaniſh Kings; 
and Us his People, and not theirs : and accordingly both Prince 
and People are mutually Sworn , and were ſo from the firſt 
Original Contrac, to the obſervance and keeping of the Laws 
which were Eſtabliſhed by their own free and voluntary Con- 
ſents. So that to obey the Commands of the King contrary 
to Law, is in truth Diſloyalty, and to diſobey ſuch Commands 
is rue Loyalty. 

For if there be any other Rule or Meaſure of Obedience than 
the Law preſumes, it will then follow that all the Judges of 
England have for above theſe 3 4o years been Sworn to be Dif- 
loyal; and that Diſtoyalty grounded on no leſs Authority than 
the Declaration and Appointment of both King , Lords , and 
Commons. 

For do not the Judges in the face of God, Angels, and Men, 
ſolemnly Swear that they wall © well and /ega/y Serve our 
« Soveraign Lord the King and his People in the Office of Ju- Loyalment: 
© ſtice. In the Statute Books Printed in French it is, que bien et 
loialment Services a noſtre Seigneur le Roy et ſon People en le Office 
de Juſtice, et que loialment counſeileres noſtre Sergneur le Roy Vid. Oath of the Fu- 
en ſes Beſoignes, and that according to Law ye ſhall Counſel fic? in Rait. Star. 
the King in his Buſineſs. 4 

But this is not All that is in the Oath, there is a more par- 
ticular Branch in it which runs thus, viz. And that ye deny 
too Man, (commune Droit] Common Right by the King's Let= Ibid: 
ters, nor none other mans, nor for none other Cauſe, and in caſe 
Any Letters come to Tow, contraries a la Ley, contrary to the 
LAW, that ye do nothing by ſuch Letters, but certify the Xing 
thereof, and go forth to DO the LAW notwithſtanding the ſaid 
Letters. 

Upon which Oath, Forteſcue, who (as was before hinted) 
was Lord Chief Juſtice tempore 7.6. hath this Remark. 

Taſticiarius inter cetera jurabit, ſe Fuftitiam miniſtraturum in» | 
differenter Omnibus hominibus coram eo placitantibus, Inimicis & Fortefcue,de Laudi- 
Amicis, nec fic facere differet, etiamfi Rex per literas ſuas, aut _ - _— 
Ore tenus, contrarium juſſerit, i.e. That he ſhall indifferently 
miniſter Juſtice to All Men, as well foes as friends, that ſhall 
haveany ſuit or plea before him; and this he ſhall not forbear 
todo, though the King by his Letters, or by expreſs word of 
mouth, ſhall command the contrary. And 


> = 
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And therefore it was inſiſted upon by all the Judges in 
Q. Fl;z. time, that neſt aſcun Offence ou contempt to her Ma- 
os 4 jsty not to obey her Letters, or Commands, que fuerant en- 
> Fi -#2:4 Ws gs | counter la Ley de Tt erre, en queux Caſes fuit dit, que Nul eſt lie 
__ de obeyer tiel Commandment, which were againſt the Law of the 
Land, in which Caſes it was faid, that None- is bound to obey 
ſuch Commandments, and that if they ſhould oÞBey ſuch 
Con:mandments, it would be, encounter lour Serement, en Of- 
fence de Dicu, ſa Majeſtie, le Countrie, & Common-wele, againſt 
their Oath, in Offence to God, her Majeſty, the Country, and 
Commonwealth. 
From all which I ſhall only infer this, that then a Man is a 
Loyal Subje&, and nootherwife ought to be accounted ſo, bur 
when he acts according to the Law of the Land, for Law is 
the only Rule and Standard of Loyalty. 
Having thus given you my Sentiments of what 1s the true 
Sjgnification of Loyalty, which 1s ſquaring all our Meaſures 
and actions according to LAW in all publick Adminiſtrations ; 
I cannot conceive it will be improper here to inſert ſome ſhort 
ColleQtions I formerly made,” out of the Reverend and Learn- 
ed Dr. Barrow's Sermons, concerning the Properties and Obli- 
gations of a Judge, v/z. 


. . 


DE = 72 1. A Judge ſhould be free from all prejudices, and all partis 
Ocavo, The Eighth 21 aftections ; eſpecially from thoſe which are diſadvantagious 
Sermon. pag. 4243- to the party in danger to ſuffer ; ſuch as tempt or incline to 
LEYIC 15: 15% condemn him ; from ill opinion, and ill will, trom anger, en- 
vy, revengefulneſs, contempt, and the like : for he that is 
poſſeſſed with theſe, is no wiſe qualified to be a Judge ; his 
eyes are blinded, or diſtorted, or infeted with bad Tinctures, 
ſo that he cannot diſcern what is right, or that he ſeeth things 
repreſented in- the wrong place, and under falſe colours : his 
mind is diſfcompoſed and diſturbed, ſo rhat he cannot calmly 
and ſteadily apprehend or conſider the juſt ſtate of the Caſe ; 
his_ will is biafſed, and ſtrongly propendeth one way, ſo that 
he cannot proceed uprightly in a ſtreight and even courſe : 
am.2.1. being not indifferently affeted, but concerned on one ſide, 
; Tan no he is become a party, or an Adverſary, and thence' unfit to 
be a Judge; he hath determined the Cauſe with himſelf before- 
hand; fo that no place is left to further diſcuſſion or defence ; 
wherefore before ſuch a Judge the beſt cauſe will fall, the clear- 
eſt Innocence ſhall not preſerve from Condemnation. He 
therefore that will undertake this Office, muſt firſt deveſt 
himſelf of all prejudices, muſt rid himſelf of all paſſions, muſt 
. punifie himfelf from at corrupt inclinations, taking care not to 
come_with a condemning mind, or a luſt to puniſh the obnoxi- 
ous party ; otherwiſe -a juſt exception lieth againſt him, and 
reaſonably his Juriſdiction may be declined. -. 
- 2: A Judge ſhould never proceed in Judgment, without care- 
Mem, P38: 433 +#- fulrexamination of the Cauſe, ſo as well to underſtand it. Even 
' thoſe, whoout of indiſpenſable Duty, or by a juſt Power may 
| | call 
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call.others to account , are yet obliged to be wary, and never 
to pats Sentence.withaut due cognizance of the Cauſe; other- 
wiſe they will Judge blindly and raſhly ; they will either de- 
.cide.wrongly, or ſo truly, that.doing it muſt be imputed not 
to their Virtue, but to their Fortune ; often they will be mi- 
ſtaken, and tis luck that they are. not ſo. always ; and what 
plainer Iniquity can there be, than that the reputation or real 
Intereſt of any Man ſhould be pur tothe arbitrement of chance; 
that he ſhould be defamed, or damnified, not for a certain fault, 
but from.an unhappy. lott? As things view'd at a diſtance ap- 
pear much .different in bigneſs, ſhape and .colour from what 
they are 1n nature and reality ; ſq if we do not look nearly and 
narrowly, we ſhall greatly miſapprehend the Nature, the De- 
grees, the right Characters of things, and of perſons ; then be 
our pretence to judge .never ſo. fair , yet. our. proceeding is un- 
 Juſt——ſo that if we would ,a& the Judges part, we muſt pa- 
tiendy attend to, and heedfully ſilt the Cauſe : carefully mind 
What may be alledged .in favour. of the party concerned ; and 
ſcan every Point. and Circumſtance which may ſerve to acquit 
him, or to excuſe and extenuate his guilt, .or. otherwiſe ir 
is to engage our ſelves into the Commullion of palpable In- 
Juſtice. TT LO Te = Ps 
. 3- A Judge ſhould never pronounce final Sentence, but ex 
allegatis © probatis, upon good Grounds, after certain Proof, 
and upan full Conyition. Not any ſlight ConjeQture, or thin 
Surmiſe; any idle Report, or weak Pretegce is ſufficient to 
ground a Condemnation upon, The, Caſe ſhould be irrefraga- 
bly clear and ſure before we determine on the worſe ſide; —— 
Every - Accufation ſhould be deemed Null ,. until. both as -to 
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14. p. 4s, 


11em, pag. 46. 


, 


De occultis Cordis alie» 


Matter of Fact, and in point of Right, it be firmly proved true, .; remere judicare ini- 


Quod probari nou poteſt, mihi infeftum eſt, * It is a rule of Equi- 
ty and Humanity, built upon plain Reaſon, that rather a nocent 
perſon ſhould be permitted ta eſcape, than an Innocent ſhould 


be conſtrained to ſuffer : for the, Impunity of the one is but an 1 


Inconvenience, the ſuffering of the. other is a wrong ; the Pu- 
niſhment of the Guilty, yielderh only a remote probable Be- 
_ nefit; the affliction of the blameleſs, involveth a near certain 
Miſchief : wherefore it is more Prudent and more. Righteous 
to abſolve a Man,of whoſe guilt there are probable Arguments, 
than to Condemn any Man upon bare Suſpitions.— Ir is in- 
deed not fair Judgment,but meer Calumny to Condemn a Man, 

before he doth by ſufficient proof appear Guilty. | 

4. There are divers Cauſes wholly exempted from our Judg- 
ment, 2nd which in no caſe we muſt pretend to meddle with ; 
ſuch asare the Secret Thoughts , Aﬀections, and Purpoſes of 
Men, not expreſſed by plain words, nor declared by overt acts ; 
for a Capacity of Judging, doth ever ſuppoſe a Power of Cog- 
nizance 3 and it being impoſſible for us to reach the knowledge 
of thoſe things, -we' cannot. therefore pretend to Judge of 

thein. nt. | 
I | 4. it 


quumeſt, & cum cu 
jus non videntur oper 
niſt bona, peccatum eft 
ex ſuſpicione reprehen- 
dere, Joh. 3. 1 Ep. Is 
ern. | 

* Idem, pag. 47- 


11:m, pag. 48. 
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1dem, p3g-49- +7. It is not commonly allowable to Judge concerning the 
Eſtate (either preſent or final) of our Neighbour in regard to 
God ; fo as to take him for a wicked Man, or to denounce Re- 
probation upon him : Tor At yexPTntes nl marble Telv hs xoTtay- 
Greg. Ne. Ori: 26. Ye AvoriCaxk : For the ſtate of Men is not ſo much determined 
by ſingle Actions, as by a Body of PraQtice, or by a long courſe 
and tenor of Life, compoutided and complicated of Actions in 

number and kind unconceivably various. 

Tem, pag: 57 6. A Jidge ſhould not undertake to proceed againſt any 
Man,. without warning and citing him to appear , or without 
affording him competent liberty and opportunity to defend 
5nd juſtifie himſelf. Judgment ſhould not be adminiſtred clan- 
cularly, in dark Corners, but in open Court ; not ſuſpiciouſly, 
in 2 muttering or whiſpering way ; but frankly, with a clear 
and audible Voice ; not upon ſurpriſe, but with allowance of 
leiſure and advice, that the Party may be able to apprehend 
his Caſe, and manage his Plea, for his beſt defence; for it may 
juſtly be preſumed, that as he is moſt concerned, ſo he is beſt 
acquainted with his own Proceedings, and may alledge Rea- 
ſons for them, which no Man can fo well perceive as himſelf; 
it is therefore fit that he ſhould be heard, before he is Con- 
temined, that he may not ſuffer wrong ; at leaſt that he may 
be convinced that he doth not, and that our Proceeding may 
be cleared from Miſprifion ; that alſo the World may be fatis- 
fied of Juſtice. being done ; and that likewiſe falſe Accuſers 
may be liable ro due Shame and Chaſtifement. The End of 
| _ Juſtice, we may conſider , is not to Condemn , nor to work 
s prog Link ws ) Miſchief to any one ; but father, ſo ſar as may be, to acquit-. 
bath ſhew2d us an Ex- and prevent Evil to all ; at leaft it aimeth to clear the Truth, 
pe Rs wy» 2nd ſtate the Caſe indifterently ; wherefore 'tis juſt, that all 
Vie 2 Advantage that well can be , ſhould be afforded to the ob- 
Gen. 18.21. _ noxious Party for his Juſtification and Dehverance ; at leaft 
_ Reims ag; 121 that he be notdenied equal Advantage with his Perſecutors ; 
"T oo 7 x Humanity would allow him ſome favour 5 the moſt rigorous 
4 22; Juſtice cannot reſuſe him leave to conteſt his Cauſe upon equal 
® wy los, Sour EErMS : Wherefore *ris fit that he ſhould be acquainred with his 
Suds dvauivauy mv Caſe, that competent time and means ſhould be afforded him, 
aezyud1or m4 mi- 70 prepare for his Defence, that his Plea ſhould receive , it nor 
exv. Theod. Ep.119. a favourable, yet a free Audience: the contrary practice is 
& P.Pelag. ad Elim. deed rather Backbiting, whiſpering , ſupplanting ; ot Syco- 

Lien, pag. 4.  Phantry, than fair and lawful Judging. | 

7. A Judge is obliged to conform all his Determinations to 
the ſettled rules of Judgment, fo as never to Condemn any 
Man for aCting that, which is injoyned, or approved, or per- 
mitted by them ; he muſt not Pronounce according to his 
private Fancy , or particular Aﬀection , bur accordjag to the 
ftanding Laws; which as they are the only certain Rules of 
Moral Action, the only Gfounds of Obligation, the only Staf- 
dards of Guilt and Tnnocefiee, ſo in reaſon they ſhould-be the 
ſole Meaſures of Judging ; he that proceedeth otherwiſe, is4h 

Arbitrary 


lem, rag» 53- 
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Arbitrary and a ſlippery. Judge ; he encroacheth upon the 
Right and [Liberty of thote with whom he medleth , pro- 
nouncing them Guilty, whom God: and - Reaſon do proclaim 
Blameleis. G14 000 DN 

8. A Judge ſhould be a Perſoni of good Knowledge and 
Ability ;' well verſed and-skilfull in the Laws concerning mat- 
ters under Debate ; endued with good meaſure of Reaſon, ena- «x, => RAR 
bling him as to ſifr and catvas mattef of Fac, ſo to compere , 5. Hed 'Y 
them accurately. with the rules of. Right ; for nothing is mort {wy iy 44885 
abſurd than an Ignorant, and unskilſull:Judge. Men therefore «eric. Ariſt. Eth. 
of weak Capacity, of mean Education, ot ſmall Experience, | 3- 
are qualified.to judge im few Caſes, - moſt things being placed Idem. p. $7- 
above their reach, ſuch never ſhould: preſume to. cenſure aQi- _ 
ons, the worth or moral quality 'whereof, depend upon the 
ating and reſolution of abſtruſe, intricate, or ſubrle Queſti- 
ons. The deciſion of Controverſies in Religion, Myſteries of 
Policy, or reaſons of State, is to be reſerved ro thoſe, who 
by ſtudy and experience have attained peculiar faculties ro do 
it reſpectively. 

9. It is proper for a Judge not to make himſelf an Accuſer; ttm. p. 58; 
nor to ſeek for Miſdemeanors ; not to draw more cauſes un- 
der his cogriizance, than are in courſe preſented before him : fa —_ 
He ſhould rather judge as out of conſtraint, than of choice ; par hon 
rather as ſorry to find a neceſlity, than glad to ſnatch an Oc- !ibenzer deſcendiſſe vi- 
caſion of condemning offenders. CR 

10. He that pretendeth to judge others, ſhould himſelf be 11cm. p. 59. 
Innocent; under no Indidtmenr, and not liable to Condemna- Cun ipſe fis reus, in 
tion ; Is it not very improper for a Criminal, for one who is _ audes ferre 
not only in truth, and in his own conſcience guilty, but who "Oliagk FA 
ſtandeth actually convicted of heinous offences, to ſit upon 
th: Bench, determining about the deeds and the ſtates of 
others ? 

I1. It is the property of a good Judge to proceed with great 1mm. p. 6; 
 Moderation,Equity, Candor, and Mildnelſs ; as a general Friend, 
.a Friend to Juſtice, to the Publick, to Mankind, to the par- 
ty Impeached ; as a friend to Juſtice, he ſhould be careful that 
the Defendant receive no wrong in his Credit, or Intereſt; as 
a lover of the 'publick, he ſhould wiſh that no Offences or 
Scandals be found ; out of humanity he ſhould defire, that no 
man may incur the blemiſh of guilt, or pain of ſuffering ; he 
ſhould tender the parties caſe as compaſſtonable, and deſire 
that he may be delivered from the evil threatning him; this 
ſhould render him willing to acquit, and free the party, apt 
ro apprehend and interpret all things favourably, ready to ex- 
cuſe and mollifie the buſineſs what he can; far from picking 
faulrs out of obſcure ſurmiſes, or ſlender pretences, from ag- 
gravating the miſcarriages that are detected, from ſtretching 
che blame farther than it will reach of it ſelf, or making the 
caſe worſe then it needs muſt be, from pronouncing a harſh 
or heavy Sentence thereon, He ſhould always be of Council 

to 


Sine dubio in emnibus 


Hem. p. 6t1 


32 A General Preface. | 
to the defendant, pleading his cauſe fo far as Truth and Equity 
will permit ; putting himſelf. in his caſe, and thence no wiſe 
dealing with him more rigourouſly than he, : according to 

[ impartial Judgment, ſhould in the like caſe deem. it equal 

4 that himſelf ſhould be dealt with: In fine, however the mat- 

F ter in the reſult appear to ſtand, .he ſhould avoid: Rigour 

[. _- and Extremity, he ſhould exerciſe Clemency and Mercy. - 

[. Dr. Barrow's 24.. Tt belongeth to the Majeſty of Publick Juſtice to be Bold, 

{ 4 _ 49 Sern®" Blunt, Severe; little regarding the concerns or Paſſions of 

þ particular Perſons, in compariſon to the Publick Well- 

fare. = T 
. A Judge muſt not lay on the moſt Criminal Perſons 
1dem. p. 149. more blame, or contumely than the Caſe will bear, or then 
ſerveth the Deſigns of Juſtice. 
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The Penalty of an 4nd in caſe ye be from henceforth found in Default in any of the 

Offendor. Points aforeſaid, ye ſhall be at the King's Will of Body, Lands 
and Goods, thereof to be done as ſhall pleaſe him. As God you 
Help and all Saints. 


- Chron. Ch. 19: | And Fehoſaphat ſaid to the Judges, Take heed what ye do; ; 

Verl. 6, 7. for you judge not for Man, but for the Lord , who is with © 
you in the Judgment. Wherefore now let the fear of the 
Lord be upon you, take heed, and do it: for there is no b 
Iniquity with the Lor- 2ur God, nor reſpe&t of Perſons, nor 
taking of Gifts. | 
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